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Authorised Version No. 128

Water Act 1989
No. 80 of 1989

Authorised Version incorporating amendments as at
1 January 2020

The Parliament of Victoria enacts as follows:

Part 1—Preliminary
1 Purposes
This Act has the following purposes—

(a) to re-state, with amendments, the law
relating to water in Victoria;

(b) to provide for the integrated management of
all elements of the terrestrial phase of the
water cycle;

(c) to promote the orderly, equitable and
efficient use of water resources;

(d) to make sure that water resources are
conserved and properly managed for
sustainable use for the benefit of present and
future Victorians;

(e) to maximise community involvement in the
making and implementation of arrangements
relating to the use, conservation or
management of water resources;

(ea) to ensure that Victoria's water resources and ~ S-1(a)

. inserted by
waterways are managed in a way that No. 23/2019
considers— s-4

(i) Aboriginal cultural values and uses of
waterways; and

(i1) the social and recreational uses and
values of waterways;
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S.1(l)
amended by
No. 110/1997
s.22(1).

Water Act 1989
No. 80 of 1989

Part 1—Preliminary

(f) to eliminate inconsistencies in the treatment
of surface and groundwater resources and
waterways;

(g) to provide better definition of private water
entitlements and the entitlements of
Authorities;

(h) to foster the provision of responsible and
efficient water services suited to various
needs and various consumers;

(1) to provide recourse for persons affected by
administrative decisions;

(j) to provide formal means for the protection
and enhancement of the environmental
qualities of waterways and their in-stream
uses;

(k) to provide for the protection of catchment
conditions;

(1) to replace many forms of detailed
administrative supervision of Authorities
with general supervision by the Minister,
through approved corporate plans and
express directions;

(m) to continue in existence and to protect all
public and private rights to water existing
before the commencement of the relevant
provisions of this Act.

2 Commencement

(1) This Act (except sections 328 and 329) comes into
operation on 1 September 1991 or an earlier day
or days to be proclaimed.

(2) Section 328 comes into operation on the day on
which this Act receives the Royal Assent.

(3) Section 329 must be taken to have come into
operation on 6 July 1988.
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Water Act 1989
No. 80 of 1989

Part 1—Preliminary

3 Definitions
(1) In this Act—

Aboriginal person has the same meaning as in the
Aboriginal Heritage Act 2006;

analyst means an analyst approved by an
Authority to carry out analyses on behalf of
the Authority for the purposes of this Act;

annual salinity impact charge means a
charge fixed in a determination under
section 232B(1)(b);

annual use limit, in relation to—

(a) a water-use licence, means the
maximum volume of water that in any
12 month period may be applied to the
land specified in the licence under a
condition on the licence imposed under
section 64AD, or as determined in
accordance with the conversion rules
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Water Act 1989
No. 80 of 1989

Part 1—Preliminary

applicable to the licence (as the case
requires); and

(b) a water-use registration, means the
maximum volume of water that may be
used on the land specified in the
registration in any 12 month period
under a condition on the registration
imposed under section 64AT or as
determined in accordance with the
conversion rules applicable to the
registration (as the case requires);

approved form, in Part SA, means a form
approved by a recording body;

aquifer means a geological structure or formation
or an artificial land fill permeated or capable
of being permeated permanently or
intermittently with water;

% % % & %

area of land liable to flooding means an area that
is declared by the Minister under section 205
to be an area of land liable to flooding;

associated water share means a water share that
has been determined to be an associated
water share under Division 10 of Part 3A;
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Water Act 1989
No. 80 of 1989

Part 1—Preliminary

associated water system, in relation to a
water share, means the declared water
system determined by the Minister under
section 33G to be the water system for which
the share is issued;

authorised, in relation to any act, means
authorised (whether generally or
specifically) by this or any other Act or by a
licence, permit or other authority granted
under this or any other Act and, in
determining whether or not the construction
of a dam is authorised, no account is to
be taken of any direction given under
section 80(1) or (2) or of the fact that any
such direction has been complied with;

authorised person means a person authorised in
writing by an Authority or the Minister for
the purpose of the provision in which the
expression appears;

authorised water officer means a person
appointed as an authorised water officer
under section 291A;

Authorify means a water corporation or a
Catchment Management Authority;

biosolids means stabilised organic solids derived
from the treatment of sewage;
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Part 1—Preliminary

board of directors means—

(a) in relation to a water corporation, the
board of directors established under
Division 3 of Part 6 for that
corporation; and

(b) in relation to a Catchment Management
Authority, the board established under
Division 4 of Part 2 of the Catchment
and Land Protection Act 1994 for that
Authority;

bore means any bore, well or excavation or any
artificially constructed or improved
underground cavity used or to be used for the
purpose of—

(a) the interception, collection, storage or
extraction of groundwater; or

(b) groundwater observation or the
collection of data concerning
groundwater; or

(c) the drainage or desalination of any
land; or

(d) in the case of a bore that does not form
part of a septic tank system, the
disposal of any matter below the
surface of the ground; or

(e) the recharge of an aquifer—

but does not include a bore that is used solely
for purposes other than those specified in
paragraphs (a), (b) and (d);

building line means a building line that is
declared by an Authority under
section 203(1);
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bulk entitlement means an entitlement granted
under Division 1 of Part 4;

capital works salinity impact charge means
a charge fixed in a determination under
section 232B(1)(a);

Catchment Management Authority means an
Authority within the meaning of the
Catchment and Land Protection Act 1994;

Central Gippsland Region Water Authority
means the Central Gippsland Region Water
Authority constituted by Order made on
16 December 1994 by the Minister and
published in the Government Gazette on
19 December 1994;

* %k * * *
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Commonwealth Environmental Water Holder
means the Commonwealth Environmental
Water Holder established under section 104
of the Water Act 2007 of the
Commonwealth;

Council has the same meaning as in the Local
Government Act 1989;

dam means anything in which by means of an
excavation, a bank, a barrier or other works
water is collected, stored or concentrated;

declared area has the same meaning as in the
Planning and Environment Act 1987;
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Part 1—Preliminary

declared water system means a water system that
has, under a declaration under section 6A
become a declared water system;

Department means the Department of
Environment and Primary Industries;

Department Head means the Department Head
(within the meaning of the Public
Administration Act 2004) of the
Department;

designated land means land that—

(a) in relation to an Authority, other than
Melbourne Water Corporation, is
declared under section 188 as
designated land; and

(b) in relation to Melbourne Water
Corporation, is designated land under
section 188A;

designated waterway means a waterway that—

(a) in relation to an Authority, other than
Melbourne Water Corporation, is
declared under section 188 as a
designated waterway; and
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(b) in relation to Melbourne Water
Corporation, is a designated waterway
under section 188A;

designated works means works that—

(a) in relation to an Authority, other than
Melbourne Water Corporation, are
declared under section 188 as
designated works; and

(b) in relation to Melbourne Water
Corporation, are designated works
under section 188A, or are declared as
designated works under that section;

determination of native title has the same
meaning as in section 225 of the Native
Title Act 1993 of the Commonwealth;

domestic and stock use, in relation to water,
means use for—

(a) household purposes; or
(b) watering of animals kept as pets; or
(c) watering of cattle or other stock; or

(ca) in the case of the curtilage of a house
and any outbuilding, watering an area
not exceeding 1-2 hectares for fire
prevention purposes with water
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obtained from a spring or soak or water
from a dam; or

(d) irrigation of a kitchen garden—

but does not include use for dairies,
piggeries, feed lots, poultry or any other
intensive or commercial use;

domestic partner of a person means—
(a) in sections 110 and 114—

(1) a person who is in a registered
relationship with the person; or

(i1) an adult person to whom the
person is not married but with
whom the person is in a
relationship as a couple where one
or each of them provides personal
or financial commitment and
support of a domestic nature for
the material benefit of the other,
irrespective of their genders and
whether or not they are living
under the same roof, but does not
include a person who provides
domestic support and personal
care to the person—

(A) for fee or reward; or

(B) on behalf of another person
or an organisation (including
a government or government
agency, a body corporate or
a charitable or benevolent
organisation);

(b) in section 128—

(1) a person who is in a registered
domestic relationship with the
person; or
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(i1) a person to whom the person is
not married but with whom the
person is, or was at the time of the
person's death, living as a couple
on a genuine domestic basis
(irrespective of gender);

* * * %k *

emergency management plan means a plan
made or remade under section 159A,
159B or 159D, whether or not the plan is
subsequently amended or varied;

environment Minister means the Minister
administering Part 4 of the Catchment and
Land Protection Act 1994;

Environment Protection Authority has the same
meaning as Authority has under the
Environment Protection Act 1970;

environmental area means land determined to be
an environmental area under section 122ZA;

Authorised by the Chief Parliamentary Counsel
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Water Act 1989
No. 80 of 1989

Part 1—Preliminary

environmental entitlement means an entitlement g 34) gef. of

under Division 1A of Part 4; environ-
mental

entitlement
inserted by
No. 99/2005
s. 3(a).

Essential Services Commission means the S. 3(1) def. of
Essential

Essential Services Commission established Services

under the Essential Services Commission Commission
inserted by

Act 2001; No. 50/2011
s.9.
financial year, in relation to an Authority, means
the year ending 30 June, unless the Minister
determines otherwise for that particular
Authority;
* * * * * S. 3(1) def. of
First Mildura
Irrigation
Trust
inserted by
No. 85/2006
s. 3(a),
repealed by
No. 17/2012
s. 3(3)(b).
flood fringe area means an area of land that
is declared by an Authority under
section 203(1) to be a flood fringe area;
flood level means a flood level that is declared by
an Authority under section 203(1);
; S. 3(1) def. of
floodway area means an area of land tha.t is Hoodiyay ares
declared by the Minister under section 205 t0 inserted by
be a floodway area; :‘;(;';"1996

Sflow, in relation to water, includes discharge,
release, escape, percolation, seepage and
passage, and includes both surface and
underground flow;

Authorised by the Chief Parliamentary Counsel
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S. 3(1) def. of
groundwater
supply
protection
area
repealed by
No. 52002

s. 4(c).

S. 3(1) def. of
holding
repealed by
No. 99/2005
s. 38(2)(a).

S. 3(1) def. of
houseboat
inserted by
No. 39/1996
s. 11(1).

S. 3(1) def. of
in-stream
uses
amended by
No. 23/2019

s. 5(6).

Water Act 1989
No. 80 of 1989

Part 1—Preliminary

groundwater means any water occurring in or
obtained from an aquifer and includes any
matter dissolved or suspended in any such

water;
% % * * %
* * * %

houseboat means any boat containing a toilet or
sleeping accommodation or capable of
containing enclosed or semi-enclosed
sleeping accommodation;

in-stream uses, in relation to water, includes—

(2)

(b)

(ba)

(©)
(d)
(e)
®

the maintenance of aquatic, riparian,
floodplain and wetland ecosystems; and

the maintenance of aesthetic and
scientific values; and

the maintenance of Aboriginal cultural
values and uses of waterways and other
cultural values and uses of waterways;
and

water-based recreational activities; and
fishing for commercial purposes; and
the maintenance of water quality; and

navigation;

Authorised by the Chief Parliamentary Counsel
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Water Act 1989
No. 80 of 1989

Part 1—Preliminary

irrigation means the application of water to

land—

(a) for the purpose of watering plants
(other than in connection with domestic
and stock use, plant nursery use or
other prescribed uses); or

(b) any other prescribed agricultural
purposes;

irrigation district, in relation to a water

corporation, means any district that is
determined to be or taken to be an irrigation
district of the water corporation under

Part 6A, including (where the case so
requires) any such district as varied under
that Part;

irrigation period means any period fixed by

by-law or (if the period does not exceed

12 months) fixed by the Authority by
resolution published in a newspaper
circulating generally in the area concerned,
in respect of which an irrigation charge is
made;

kitchen garden means a garden—

(a) that is used solely in connection with a
dwelling; and

(b) no produce from which is sold; and

(¢) in the case of a garden irrigated solely
with surface water that is not part of an
allotment that was alienated from the
Crown before 15 December 1886, that

is not bigger than 0-1 hectares; and

(d) in the case of a garden irrigated with
both surface water and groundwater
that is not part of an allotment that

was alienated from the Crown before

Authorised by the Chief Parliamentary Counsel

15

S. 3(1) def. of
irrigation
inserted by
No. 99/2005
s. 38(1)(a)-

S. 3(1) def. of
irrigation
district
substituted by
Nos 85/2006
s. 3(e),
23/2019

s. 5(1)(a).

S. 3(1) def. of
irrigation
period
substituted by
No. 12/1996

s. 3(b).



S. 3(1) def. of
Latrobe Valley
repealed by
No. 17/2012

s. 3(3)(b).

S. 3(1) def. of
levee
maintenance
permit
inserted by
No. 53/2014
s. 3.

S. 3(1) def. of
licensee
inserted by
No. 12111994
s. 186(a),
repealed by
No. 17/2012
s. 3(3)(b).

S. 3(1) def. of
limited term
transfer
inserted by
No. 99/2005
s. 38(1)(a).

Water Act 1989
No. 80 of 1989

Part 1—Preliminary

15 December 1886, that is not bigger
than 0-4 hectares; and

(e) in the case of a garden irrigated solely
with groundwater, that is not bigger
than 0-4 hectares; and

(f) in the case of a garden that is part of an
allotment that was alienated from the
Crown before 15 December 1886, that

is not bigger than 1-2 hectares;

* * * * *

levee maintenance permit means a permit issued
under section 84AAE;

licensed driller means a person who holds a
licence granted under section 312;

* * * %k *

limited term transfer, in relation to a water share,
means the transfer of a right to future water
allocations for a limited period under the
share under section 33T;
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Water Act 1989
No. 80 of 1989

Part 1—Preliminary

Melbourne Water Corporation means the water s 3(1) gef. of

corporation known as Melbourne Water ﬂvlll/ealtl;roume

Corporation; inserted by
No. 5/2002
s. 4(a),
substituted as
Melbourne
Water
Corporation
by No.
85/2006 s. 3(f).

* * * * * S. 3(1) def. of
member
amended by
Nos 50/1992
s. 10(Sch.
item 11.1(c)),
65/1995
s. 22(al)(ii),
repealed by
No. 85/2006
s. 3(g)-

metropolitan water corporation means a water S. 3(1) def. of
metropolitan

corporation established by section 85(1A); water
corporation
inserted by
No. 1712012
s. 3(1).

* * * % * S. 3(1) def. of
mineral water
repealed by
No. 24/2013
s. 3(1).

municipal district, in relation to a Council, has the ,snsr(;z;:‘; of
same meaning as in the Local Government  gistrict
. inserted by
Act 1989; No. 8512006
s. 3(a).
Murray-Darling Basin Agreement has the ns”.;(;);ef. of
same meaning as Agreement has in the Darling Basin
_ : : . Agreement
Murray-Darling Basin Act 1993; insorted by
No. 75/2008
s.21.

Authorised by the Chief Parliamentary Counsel
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S. 3(1) def. of
native title
holder
inserted by
No. 23/2019

s.5(5).

S. 3(1) def. of
nominated
officer
inserted by
No. 85/2006
s. 3(a).

S. 3(1) def. of
non-declared
water system
inserted by
No. 99/2005
s. 38(1)(a).

S. 3(1) def. of
non-
metropolitan
water
corporation
inserted by
No. 17/2012
s. 3(1).

S. 3(1) def. of
non water
user limit
inserted by
No. 99/2005
s. 38(1)(a),
repealed by
No. 54/2009

s. 4(1).

S. 3(1) def. of
northern
water
resources
inserted by
No. 23/2019

s. 5(7).

Water Act 1989
No. 80 of 1989

Part 1—Preliminary

native title holder has the same meaning as in
section 224 of the Native Title Act 1993
of the Commonwealth;

nominated officer means each senior officer of a
water corporation who is nominated by the
water corporation;

non-declared water system means a water system
that is not a declared water system;

non-metropolitan water corporation means a
water corporation that is not Melbourne
Water Corporation or a metropolitan water
corporation;

northern water resources means the water
resources referred to in the definition of
Basin water resources in the Water Act 2007
of the Commonwealth;

occupier—

(a) in relation to any bore that is being
constructed or altered, means the holder
of a licence issued under section 67 in
respect of the bore; and

Authorised by the Chief Parliamentary Counsel
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Water Act 1989
No. 80 of 1989

Part 1—Preliminary

(b) in relation to any bore that is not being
constructed or altered means—

(1) the holder of a licence issued
under section 51 in respect of the
bore; or

(i1) any person disposing of any
matter by means of the bore in
accordance with an approval
given under section 76; or

(ii1) if there is no such licensee or
person, the occupier of the land
on which the bore is situated;

permanent water saving plan means a plan
prepared, adopted and (where the case so
requires) varied under Part 8;

permissible consumptive volume, in relation to—
(a) an area or water system; and
(b) a period of time—
specified in an Order under section 22A,

means the volume specified in that Order for
that area or water system for that period;

person—

(a) in Part 3A, Division 1A of Part 4,
Part 4B, Part 5A and Schedule 12A,

means an individual or an incorporated
body;

(b) in any other part of the Act, means an
individual, a body or an association
(incorporated or unincorporated) or a
partnership;
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S. 3(1) def. of
permanent
water saving
plan
inserted by
No. 29/2007
s.13.

S. 3(1) def. of
permissible
annual
volume
inserted by
No. 5/2002

s. 4(a),
substituted as
permissible
consumptive
volume by
No. 99/2005
s. 3(b).

S. 3(1) def. of
person
substituted by
No. 32/2010

s. 3(2).



S. 3(1) def. of
police officer
inserted by
No. 37/2014
s. 10(Sch.
item 182.1).

S. 3(1) def. of
private dam
amended by
Nos 121/1994
s. 186(b),
17/2012

s. 3(3)(c).

Water Act 1989
No. 80 of 1989

Part 1—Preliminary

police officer has the same meaning as in the
Victoria Police Act 2013;

pollute, in relation to any water, means to alter
(directly or indirectly) the physical, thermal,
chemical, biological or radioactive properties
of the water so as to make the water—

(a) less fit for any beneficial purpose for
which it is, or may reasonably be
expected to be, used; or

(b) harmful or potentially harmful to—

(i) the health, welfare or safety of
human beings; or

(i1) animals, birds, wildlife, fish or
other aquatic life; or

(iii) plants or other vegetation; or
(iv) other organisms;

private dam means anything in which by means of
an excavation, a bank, a barrier or other
works water is collected, stored or
concentrated but does not include—

(a) anything owned or operated by a public
statutory body; or

(b) any works of an Authority; or
(c) achannel, drain or pipe; or
(d) abore;

public statutory body includes a council;
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Water Act 1989
No. 80 of 1989

Part 1—Preliminary

recognition and settlement agreement has the
same meaning as in the Traditional Owner
Settlement Act 2010;

recording body means—

(a) in relation to water shares, the
Registrar;

(b) in relation to water-use licences,
water-use registrations, works licences
under section 67(1), bulk entitlements
and environmental entitlements, the
Minister;

(c) in relation to the matters referred to in
section 84C(3), an Authority;

recreational area means land determined to be a
recreational area under section 122ZA;

recycled water means water derived from sewage
or trade waste that has been treated for the
purposes of re-use;
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S. 3(1) def. of
recognition
and
settlement
agreement
inserted by
No. 23/2019
s. 5(5).

S. 3(1) def. of
recording

body
inserted by
No. 99/2005
s. 38(1)(a).

S. 3(1) def. of
recreational
area
inserted by
No. 23/2019
s. 5(3).

S. 3(1) def. of
recycled
water
inserted by
No. 99/2005
s. 3(a).

S. 3(1) def. of
Regional
Management
Board
inserted by
No. 50/1992
s.10(Sch.
item 11.1(d)),
repealed by
No. 49/1994
s. 4(1)(b).



S. 3(1) def. of
register
repealed by
No. 99/2005
s. 38(2)(b).

S. 3(1) def. of
Registrar
inserted by
No. 99/2005
s. 38(1)(a).

S. 3(1) def. of
registration
licence
inserted by
No. 52002

s. 4(a),
amended by
No. 24/2013
s. 3(2).

S. 3(1) def. of
related body
corporate
inserted by
No. 99/2005
s. 38(1)(a).

S. 3(1) def. of
related person
inserted by
No. 99/2005

s. 38(1)(a).

Water Act 1989
No. 80 of 1989

Part 1—Preliminary

Registrar means the person employed under
Part 5A to be the Registrar of the water
register;

registration licence means a licence issued under
section 51(1A), 5S1AA or 51AB;

related body corporate has the same meaning as
in the Corporations Act;

related person means a person who is related to
another person in accordance with any of the
following provisions—

(a) natural persons are related persons if
one of them is a relative of the other;

(b) companies are related persons if they
are related bodies corporate within the
meaning of the Corporations Act;

(c) anatural person and a company are
related persons if the natural person is a
majority shareholder or director of the
company or of another company that is
a related body corporate of the
company within the meaning of the
Corporations Act;
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Water Act 1989
No. 80 of 1989

Part 1—Preliminary

(d) anatural person and a trustee are
related persons if the natural person is a
beneficiary of the trust (not being a
public unit trust scheme) of which the
trustee is a trustee;

(e) a company and a trustee are related
persons if the company, or a majority
shareholder or director of the company,
is a beneficiary of the trust (not being a
public unit trust scheme) of which the
trustee is a trustee;

relative in relation to a natural person, means a ’Se ,ﬁﬂjfef' of
person who 1s— inserted by

) ) No. 99/2005
(a) a child or remoter lineal descendant of  s.38(1)a).

the person or of the partner of the
person;

(b) a parent or remoter lineal ancestor of
the person or of the partner of the
person;

(c) a brother or sister of the person or of
the partner of the person;

(d) the partner of the person or a partner of
any person referred to in paragraph (a),

(b) or (¢);
(e) achild of a brother or sister of the
person or of the partner of the person;

(f) a brother or sister of a parent of the
person or of a parent of the partner of
the person;

return period, in relation to the ordinary return of iﬂ:gg;:;
a member of the board of directors of a water inserted by
corporation or a nominated officer in No. 85/2006

s .3(a).
section 114, means— > 3@)
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S. 3(1) def. of
salinity
impact charge
inserted by
No. 23/2019

s. 5(8).

S. 3(1) def. of
salinity
impact zone
inserted by
No. 23/2019

s. 5(8).

S. 3(1) def. of
seasonal
determination
inserted by
No. 99/2005

s. 38(1)(a).

S. 3(1) def. of
secretary
repealed by
No. 85/2006
s. 3(h).

Water Act 1989
No. 80 of 1989

Part 1—Preliminary

(a) if the last return of the member or
nominated officer was a primary return,
the period between the date of the
primary return and the next 30 June; or

(b) if the last return of the member or
nominated officer was an ordinary
return, the period between the date of
the ordinary return and the next
30 June;

salinity impact charge means—

(a) a capital works salinity impact charge;
or

(b) an annual salinity impact charge;

salinity impact zone means an area of land that
is determined to be a salinity impact zone
under section 232;

seasonal determination in relation to a water
system, means a determination for that
system made under section 64GB;

septic tank system means a system for the
bacterial, biological, chemical or physical
treatment of sewage, and includes all tanks,
beds, sewers, drains, pipes, fittings,
appliances and land used in connection with
the system;
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Water Act 1989
No. 80 of 1989

Part 1—Preliminary

serviced property means— S. 3(1) def. of

. . . serviced
(a) aproperty in respect of which a notice  property
under section 144(1) or 179(3) of this ~ amendedby
) Nos 12111994
Act or section 64(1) of the Water s.cﬁse(c),
Industry Act 1994 is published, on and 12199
. . . s. 4(1),
from the date specified in the notice; or 8512006 s. 3(i).

* * * %k *

(c) aproperty in respect of which, before
the commencement of this section, a
notice under section 162, 207(1)
or 207A(1) of the Water Act 1958
had been published; or

(d) a property that was, immediately before
the commencement of this section, a
sewered property under the Sewerage
Districts Act 1958; or

(e) aproperty in respect of which, before
the commencement of this section, a
rate had been levied under section 76
or 163 of the Water Act 1958; or

(f) aproperty that was, immediately before
the commencement of this section,
supplied with water from the Coliban
system; or

(g) a property that was, immediately before
the commencement of this section,
within the Koo Wee Rup or Loch Garry
flood protection district;

(h) in relation to the waterway
management district of Melbourne
Water Corporation, means any land
that is serviced property under
section 144A;
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Water Act 1989
No. 80 of 1989

Part 1—Preliminary

sewage means any human excreta or domestic
waterborne waste, whether untreated or
partially treated, but does not include trade
waste;

sewer means any pipe, channel, tunnel or other
conduit which is constructed or provided for
the conveyance of sewage or trade waste and
is vested in or owned by an Authority;

iag’:';: of sewerage district, in relation to a water

district corporation, means any district that is

vkl determined to be or taken to be a sewerage

s. 3(), 172012 district of the water corporation under

P Part 6A, including (where the case so

s.5(1)(b). requires) any such district as varied under
that Part;

goif;}gﬁ?f social and recreational uses and values, in

recreational relation to waterways, means—

uses and

values (a) the uses of waterways for social and

i,",‘:le;;,go% recreational purposes; and

s. 5(4).

(b) the economic, aesthetic and well-being
benefits that the community derives
from the use of waterways for social
and recreational purposes;

S. 3(1) def. of specified Aboriginal party, in relation to an area,

specified .

A,:::;'iginal means any of the following—

party . . .

inserted by (a) if there are native title holders for the
:‘;éi’zm whole or part of the area, the native title

holders;

(b) if there is a traditional owner group
entity appointed for the whole or part
of the area and that traditional owner
group entity is a party to a recognition
and settlement agreement, the
traditional owner group entity;
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Water Act 1989
No. 80 of 1989

Part 1—Preliminary

(c) if there is a registered Aboriginal party
within the meaning of the Aboriginal
Heritage Act 2006 for the whole or
part of the area, the registered
Aboriginal party;

spouse of a person means a person to whom the
person is married;

standard water-use condition means a condition
determined by the Minister under Division 4
of Part 4B;

standing direction has the meaning given by
section 33TA(1);

State observation bore means a bore constructed
at any time, whether before or after the
commencement of section 4(a) of the Water
(Irrigation Farm Dams) Act 2002, by or on
behalf of the Department that is used or
intended to be used to monitor the level,
quantity or quality of groundwater;

Statement of Planning Policy has the same
meaning as in the Planning and
Environment Act 1987;
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S. 3(1) def. of
spouse
inserted by
No. 72/2001
s. 3(Sch.
item 12.1).

S. 3(1) def. of
standard
water-use
condition
inserted by
No. 99/2005
s. 38(1)(a)-

S. 3(1) def. of
standing
direction
inserted by
No. 28/2014
s.3.

S. 3(1) def. of
State
observation
bore
inserted by
No. 5/2002

s. 4(a),
amended by
No. 108/2004
s.117(1)
(Sch.3

item 232.3).

S. 3(1) def. of
Statement of
Planning
Policy
inserted by
No. 17/2018
s. 30.



S. 3(1) def. of
storage
manager
inserted by
No. 85/2006
s. 3(a).

S. 3(1) def. of
trade waste
amended by
No. 17/2012
s. 3(3)(d).

S. 3(1) def. of
traditional
owner group
inserted by
No. 4/2013

s. 34(1).

S. 3(1) def. of
traditional
owner group
entity
inserted by
No. 62/2010
s.130.

S. 3(1) def. of
Tribunal
inserted by
No. 52/1998
s.311(Sch. 1

item 105.1(b)).

Water Act 1989
No. 80 of 1989

Part 1—Preliminary

storage manager means—

(a) where an Authority is appointed under
Part 6C as a storage manager, the
Authority in relation to any land for
which it is so appointed;

(b) in any other case, an Authority where it
is exercising the functions of a storage
manager under Part §;

trade waste means—

(a) any waterborne waste (other than
sewage) which is suitable, according
to the criteria of an Authority, for
discharge into the Authority's
sewerage system; or

(ab) any other matter that is prescribed by
regulations made under this Act to be
trade waste; or

(b) any other matter which is declared by a
by-law made under this Act to be trade
waste;

traditional owner group has the same meaning
as in the Traditional Owner Settlement
Act 2010;

traditional owner group entity has the same
meaning as in the Traditional Owner
Settlement Act 2010;

Tribunal means Victorian Civil and
Administrative Tribunal established by the
Victorian Civil and Administrative
Tribunal Act 1998;
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Water Act 1989
No. 80 of 1989

Part 1—Preliminary

Victorian Environmental Water Holdings
means—

(a) any environmental entitlements
allocated to the Water Holder; and

(b) any interests in water shares held by the
Water Holder; and

(c) any licences to take and use water
under section 51 held by the Water
Holder; and

(d) any other rights under this Act held by
the Water Holder; and

(e) any agreements between the Water
Holder and any other person to supply
water to the Water Holder; and

(f) any bulk entitlement that is taken to be
granted to the Water Holder by the
operation of Schedule 4;

water means water, whether or not it contains
impurities;

water allocation—

(a) in relation to an environmental
entitlement means—

(i) the volume of water determined
under a seasonal determination to
be available for the entitlement; or

(i1) if no seasonal determination is
made for the entitlement, the
water that is available to be taken
in any water season, under the
terms of the entitlement; or
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S. 3(1) def. of
Victorian
Environ-
mental Water
Holdings
inserted by
No. 50/2010
s. 3(1).

S. 3(1) def. of
water
allocation
inserted by
No. 99/2005
s. 38(1)(a),
substituted by
Nos 85/2006
s. 3(k),
32/2010

s. 3(3).



Water Act 1989
No. 80 of 1989

Part 1—Preliminary

(b) in relation to a bulk entitlement
means—

(1) the volume of water determined
under a seasonal determination to
be available for the entitlement; or

(i1) if no seasonal determination is
made for the entitlement, the
water that is available to be taken
in any water season, under the
terms of the entitlement; or

(¢) in relation to a water share, means the
amount of water allocated to the water
share at any particular time, in
accordance with Division 7 of Part 3A;

3. 3(1) et of water allocation assignment, in relation to a

allocation water share, means an assignment of the

assignment water allocation for the share under
inserted by

No. 99/2005 section 33U or section 33V,
s.38(1)().

. 3(1) de. of water corporation means a water corporation

corporation established or re-structured under Division 1
inserted by )

No. 85/2006 of Part 6;

s. 3(a).

S. 3(1) def. of * * * * *
water district

substituted by

Nos 85/2006

s. 3(1), 17/2012

s. 3(2)(b),

repealed by

No. 23/2019

s. 5(1)(c).

S. 3(1) def. of : . .
Water Holder Water Holder means the Victorian Environmental

inserted by Water Holder established under

No. 5012010 : _
5_2(1)_ section 33DB(1);
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Water Act 1989
No. 80 of 1989

Part 1—Preliminary

Water Holdings means the Victorian
Environmental Water Holdings;

water infringement offence means an offence
against any of the following—

(a) section 33E(3), to which section 33EB
applies;

(b) section 63(3), to which section 63B
applies;

(c) section 289(3) or 289B(3), to which
section 289C applies;

(d) any other provision of this Act, or the
regulations or the by-laws made under
this Act, that is prescribed for the
purposes of section 295A(1);

water register means the Victorian water register
established under Part 5A;

water season means any period of 12 calendar
months beginning on 1 July in any year and
ending on 30 June in the following year;

water share means a water share issued under
Division 2 of Part 3A;

water supply district, in relation to a water
corporation, means any district that is
determined to be or taken to be a water

S. 3(1) def. of
Water
Holdings
inserted by
No. 50/2010
s. 3(1).

S. 3(1) def. of
water
infringement
offence
inserted by
No. 23/2019
s. 5(9).

S. 3(1) def. of
water register
inserted by
No. 99/2005

s. 38(1)(a).

S. 3(1) def. of
water season
inserted by
No. 99/2005
s. 38(1)(a)-

S. 3(1) def. of
water share
inserted by
No. 99/2005
s. 38(1)(a)-

S. 3(1) def. of
water supply
district
inserted by
No. 23/2019

supply district of the water corporation under s. s(1)d).

Part 6A, including (where the case so
requires) any such district as varied under
that Part;

Authorised by the Chief Parliamentary Counsel

31



S. 3(1) def. of
water supply
protection
area

inserted by
No. 5/2002

s. 4(a).

S. 3(1) def. of
water-use
licence
inserted by
No. 99/2005
s. 38(1)(a).

S. 3(1) def. of
water-use
objective
inserted by
No. 99/2005
s. 38(1)(a).

S. 3(1) def. of
water-use
registration
inserted by
No. 99/2005
s. 38(1)(a).

Water Act 1989
No. 80 of 1989

Part 1—Preliminary

water supply protection area means an area
declared to be a water supply protection area
by an Order made under section 27(1);

water-use licence means a licence granted under
Division 2 of Part 4B;

water-use objective means an objective
determined by the Minister under Division 3
of Part 4B;

water-use registration means a registration
granted under Division 9 of Part 4B;

waterway means'—
(a) ariver, creek, stream or watercourse; or

(b) anatural channel in which water
regularly flows, whether or not the flow
is continuous; or

(c) achannel formed wholly or partly by
the alteration or relocation of a
waterway as described in paragraph (a)
or (b); or

(d) alake, lagoon, swamp or marsh,
being—

(i) anatural collection of water
(other than water collected and
contained in a private dam or a
natural depression on private land)
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into or through or out of which a
current that forms the whole or
part of the flow of a river, creek,
stream or watercourse passes,
whether or not the flow is
continuous; or

(i1) a collection of water (other than

water collected and contained in a

private dam or a natural
depression on private land) that

the Governor in Council declares

under section 4(1) to be a lake,
lagoon, swamp or marsh; or

(e) land on which, as a result of works

constructed on a waterway as described

in paragraph (a), (b) or (c), water
collects regularly, whether or not the
collection is continuous; or

(f) land which is regularly covered by

water from a waterway as described in

paragraph (a), (b), (¢), (d) or (e) but
does not include any artificial channel

or work which diverts water away from

such a waterway; or

(g) if any land described in paragraph (f)
forms part of a slope rising from the
waterway to a definite lip, the land up
to that lip;

waterway management district, in relation to an
Authority, means any district that is
determined to be or taken to be a waterway
management district of the Authority under
Part 6A, including (where the case so
requires) any such district as varied under
that Part;
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S. 3(1) def. of
works
amended by
No. 52002

s. 4(d).

S. 3(1) def. of
Yallourn
works area
repealed by
No. 17/2012
s. 3(3)(b).

S. 3(1) def. of
Yarra
protection
principles
inserted by
No. 49/2017
s.93.

S. 3(1) def. of
Yarra River
land
inserted by
No. 49/2017
s.93.

S. 3(1) def. of
Yarra
Strategic Plan
inserted by
No. 49/2017
s.93.

S. 3(1) def. of
Yarra
Strategic Plan
area

inserted by
No. 49/2017
s.93.
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works includes—

(a) reservoirs, dams, bores, channels,
sewers, drains, pipes, conduits, fire
plugs, machinery, equipment and
apparatus, whether on, above or under
land; and

(b) works described in section 10, whether
on, above or under land; and

(c) fencing;

% % % * %

Yarra protection principles has the same meaning
as in the Yarra River Protection (Wilip-gin
Birrarung murron) Act 2017;

Yarra River land has the same meaning as in
the Yarra River Protection (Wilip-gin
Birrarung murron) Act 2017;

Yarra Strategic Plan has the same meaning as
in the Yarra River Protection (Wilip-gin
Birrarung murron) Act 2017;

Yarra Strategic Plan area has the same meaning
as in the Yarra River Protection (Wilip-gin
Birrarung murron) Act 2017.
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(1A) If under the Public Administration Act 2004 the g 314

name of the Department of Environment and inserted by
: . . No. 46/1998
Primary Industries is changed, the reference in the g 7sch.1),

definition of department and Department Head in :mer_;g;% gg
subsection (1) to that Department must, from the s_ozs{;(b),

date when the name is changed, be treated as a 108/2004
. s.117(1)
reference to the Department by its new name. (Sch.3
item 232.4),
7012013
s.4(Sch. 2
item 56.3).

* * * % * S.3(2)
repealed by
No. 17/2012
s. 3(4).

. . S.3(3)
(3) For the purposes of the definition of domestic inserted by

partner in subsection (1)— No. 72/2001
) ) ) s.3(Sch.
(a) registered relationship has the same item 12.2),
. . . . . substituted b
meaning as in the Relationships Act 2008; >3-
and s.73(1)(Sch. 1
item 65.2).

(aa) registered domestic relationship has the isr{s?;%gagy
same meaning as in the Relationships Act No. 4/2009

_ s.37(Sch. 1
2008; and item 29.2(a)).

(b) in determining whether persons who are ::S{g‘:g by
not in a registered domestic relationship No. 4/2009
are domestic partners of each other, all the ;ﬁgc.;‘(-;».
circumstances of their relationship are to
be taken into account, including any one
or more of the matters referred to in
section 35(2) of the Relationships Act 2008

as may be relevant in a particular case; and
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“4)

(c) aperson is not a domestic partner of another
person only because they are co-tenants.

In the case of land specified in a water-use
registration, occupier includes any person within
the definition of occupier set out in

section 64APAA.

4 Power to declare lake, lagoon, swamp or marsh

(1)

2

The Governor in Council may on the
recommendation of the Minister, by Order
published in the Government Gazette, declare a
collection of water (other than water collected and
contained in a private dam or a natural depression
on private land) to be a lake, lagoon, swamp or
marsh.

The Minister must not recommend to the
Governor in Council the making of a declaration
under subsection (1) unless—

(a) the Minister is satisfied that—

(1) the declaration has been applied for by
a person who, if the collection of water
was a lake, lagoon, swamp or marsh,
would have the right to take and use
water from it under section 8(1); and

(i1) the applicant has caused notice of the
application to be published in a
newspaper circulating generally in the
area in which the water is situated; and
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(i11) the applicant has caused notice of the
application to be given or sent by post
to—

(A) the owner and occupier of the land
on which the water is situated; and

(B) the council in whose municipal
district the water is situated; and

(C) the responsible authority in
relation to a planning scheme for
the area in which the water is
situated; and

(b) the Minister has considered any submissions
made on the application within the period
of 60 days after the publication or giving
of notice of the application under
paragraph (a)(ii) or (a)(iii), whichever is
the later.

(3) The Minister may require further information
with respect to an application to be provided by
the applicant or an Authority.

(4) The Governor in Council may on the
recommendation of the Minister, by Order
published in the Government Gazette at the same
time as a declaration under subsection (1), require
a person who—

(a) owns land on which the declared collection
of water is situated; or

(b) who will benefit from the declaration—

to pay the amount of compensation specified in
the Order to another person who—

(c) owns land on which the declared collection
of water is situated; or

(d) will suffer detriment from the declaration.
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S. 4(6)
substituted by
No. 52/1998
s.311(Sch.1
item 105.2).

S.4(7)
inserted by
No. 52/1998
s.311(Sch.1
item 105.2).

S.4A
inserted by
No. 99/2005
s. 4.

Water Act 1989
No. 80 of 1989

Part 1—Preliminary

(5) A copy of an Order made under subsection (4)
must be given or sent by post to any Authority or
person affected by the Order.

(6) A person whose interests are affected by a
decision of the Governor in Council to make an
Order under subsection (1) or (4) may apply to the
Tribunal for review of the decision.

(7) An application for review must be made within
28 days after the later of—

(a) the day on which the decision is made;

(b) if, under the Victorian Civil and
Administrative Tribunal Act 1998, the
person requests a statement of reasons for the
decision, the day on which the statement of
reasons is given to the person or the person is
informed under section 46(5) of that Act that
a statement of reasons will not be given.

4A The Environmental Water Reserve

(1) The environmental water reserve comprises water
that is set aside for the environment—

(a) as an environmental entitlement; and
(b) through the operation of—

(i) conditions on any bulk entitlement, or
any licence, permit or authority issued
under this or any other Act, or
regulations made under this or any
other Act; and

(i1) any management plan under this Act;
and

(ii1) any other provision of this Act, the
Murray-Darling Basin Act 1993
or the Groundwater (Border
Agreement) Act 1985 or any
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regulations made under this Act or
those Acts.

(2) In this Act a reference to the environmental
water reserve is a reference to any water to which
subsection (1) applies.

4B Environmental Water Reserve Objective S.48
inserted by
(1) The environmental water reserve objective is the :‘2_99’2005
objective that the environmental water reserve be
maintained so as to preserve the environmental
values and health of water ecosystems, including
their biodiversity, ecological functioning and
quality of water and the other uses that depend on
environmental condition.
(2) In this Act a reference to the environmental water
reserve objective is a reference to the objective set
out in subsection (1).
5 Certain provisions to bind Crown
The following provisions of this Act bind the
Crown not only in right of Victoria but also, so far
as the legislative power of Parliament permits, the
Crown in all its other capacities—
(a) sections 12, 15 and 16;
(b) section 23;
. : S. 5(ba)
(ba) section 33E; incertod by
No. 23/2019
s. 6(a).
. . S. 5(bb)
(bb) sections 55A and 70A; incerted by
No. 23/2019
s. 6(a).

(c) section 63;

. . S.5d
(d) sections 75A, 76A, 78A, 79A, 80AA and 81; sug(stgtuted by

No. 23/2019
s. 6(b).
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S. 5(e)
amended by
No. 23/2019

s. 6(c).

S. 5(ea)
inserted by
No. 23/2019

s. 6(d).

S.5A
inserted by
No. 23/2019
s.7.

S. 6(1)
amended by
No. 52/1998
s.311(Sch.1
item 105.3),
substituted by
No. 5/2002

s. 5(1).

S. 6(1)(b)
substituted by
No. 75/2008
s.22.
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(e) sections 141, 143, 145, 145A, 148(1), 149,
150, 151, 153 and 154;

(ea) section 169A;

(f) section 178;

(g) sections 194, 195, 200, 208 and 218;
(h) sections 265, 268 to 270 and 281;

(1) sections 288 to 290.

SA Relationship with the Traditional Owner Settlement
Act 2010

A requirement to give notice to or consult with a
specified Aboriginal party under section 22E,
22M, 22R, 31 or 190 does not affect any right or
obligation under a land use activity agreement or
any other agreement under the Traditional
Owner Settlement Act 2010.

6 Interstate groundwater agreements to prevail over
Act

(1) Every power, discretion, function, authority and
duty of the Minister, the Authority and the
Tribunal under this Act must be construed subject
to—

(a) the Groundwater (Border Agreement)
Act 1985 and the agreement approved by
that Act; and

(b) the Murray-Darling Basin Act 1993 and
the Murray-Darling Basin Agreement.
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(2) A purported exercise of a power, discretion, S.6(2)
function, authority or duty by the Minister, an ;me';g;% gg
Authority or the Tribunal is of no effect to the s_%s"(smj
extent that it is inconsistent with an agreement gfzrgo1205-3),
referred to in subsection (1). s. 5(2)(a)(b).

(3) An agreement referred to in subsection (1) 59 by
prevails over a right to take or to use water No. 5/2002
conferred by or under this Act, other than s-5(3).
section 7(1), 8(1) or 8(4)(c).

(4) The Minister, an Authority or the Tribunal, in > by
exercising a power, discretion, function, authority  No.5/2002
or duty under this Act, must not act in a manner ~ $-53)
detrimental to or inconsistent with the operation of
an agreement referred to in subsection (1).

6AA Extraterritorial operation of Act S. 6AA
inserted by
In order to give effect to any intergovernmental :‘;_23’2019

agreement to which the State is a party and which
is relevant to the operation of this Act, it is the
intention of the Parliament that the operation of
this Act, as far as possible, is to include operation
in relation to the following—

(a) things, including land, situated in or outside
the territorial limits of Victoria;

(b) acts, transactions and matters done, entered
into or occurring in or outside the territorial
limits of Victoria;

(c) things, land, acts, transactions and matters
(wherever situated, done, entered into or
occurring) that would, apart from this Act, be
governed or otherwise affected by the law of
another jurisdiction.
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6A Power to declare water systems

(1) The Governor in Council may, on the
recommendation of the Minister, by Order
published in the Government Gazette, make a
declaration that, on the day specified in the
declaration, a water system becomes a declared
water system.

(2) A declaration under subsection (1)—

(a) must not be amended, unless to correct any
clerical, factual or other inadvertent mistake
in the declaration; and

(b) must not be revoked.

(3) Before making a declaration under subsection (1),
the Minister must consult with—

(a) the Authority or Authorities responsible for
the supply of water from the water system to
which the declaration relates; and

(b) the Registrar.
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Part 2—Rights and liabilities

Division 1—Rights
7 Continuation of the Crown's rights to water

(1) The Crown has the right to the use, flow and
control of all water in a waterway and all
groundwater”.

(2) Subject to subsection (3), the right of the Crown
to the use, flow and control of all water referred to
in subsection (1) is not diminished by the fact
that—

(a) by or under this or any other Act rights to
water are conferred on other persons; or

(b) under this Act the Minister may issue
licences for the taking or use of water; or

(c) under this or any other Act approval may be
given for works or activities that affect the
use, flow or control of water.

(3) The Crown must not exercise a right conferred by
subsection (1) so as to limit a right to water
conferred on any other person by section 8(1)(b),
(c) or (d) or section 8(4)(c).

(4) Despite anything to the contrary in this or any 570 by
other Act— No. 99/2005
s.5.

(a) aright to water must not be conferred on
another person by or under this or any other
Act; and

(b) alicence for the taking or use of water must
not be issued by or under this or any other
Act; and
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(c) an approval must not be given for works or
activities that affect the use, flow or control
of water under this or any other Act—

unless regard is had to the need to maintain the
environmental water reserve in accordance with
the environmental water reserve objective.

8 Continuation of private rights to water

(1) A person has the right to take water, free of
charge, for that person's domestic and stock use
from a waterway or bore to which that person has
access—

(a) by a public road or public reserve; or

(b) because that person occupies the land on
which the water flows or occurs; or

(c) in the case of a waterway, because that
person occupies land adjacent to it and
the bed and banks of the waterway have
remained the property of the Crown by
virtue of section 385 of the Land
Act 1958 or any corresponding previous
enactment; or

(d) subject to section 33C, in the case of a bore,
because that person occupies it.

(2) Ifrequired to do so by the regulations, a person
taking water under subsection (1) must give the
Minister, in accordance with the regulations,
written notice of the amount taken.

(3) A person has the right to use water taken by that
person from a waterway under subsection (1)(a),
if the water is being used at the place at which it is
taken.
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(3A) A person has the right to use water taken by that g gga)

person from a waterway under subsection (1)(b), ihrl'se;;go%
0.
(c) or (d). s.4.
(3B) A person has the right to use water taken by that g ga3p
person from a bore under subsection (1). inserted by
No. 32/2010
s.4.

(3C) A person has the right to use, while it is within the ~3-830) by
waterway or bore, water which that person has the  No. 322010

right to take under subsection (1). s.4.
(4) A person has the right to use—

(a) water taken or received by that person in
accordance with a licence or other authority
issued to that person under this Act or any
corresponding previous enactment; or

(b) water lawfully taken or received by that
person from the works of an Authority or of
any other person; or

(c) rainwater or other water that occurs or flows
(otherwise than in a waterway or bore) on
land occupied by that person or, with the
permission of the other person, on land
occupied by another person.

(5) Water referred to in subsection (4)(c) may be used
for any purpose and on any land.

(5A) Subsections (4)(c) and (5) do not apply to the isr;s‘zﬁ':’)j by
use, other than domestic and stock use, of water No. 5/2002
from a spring or soak or water from a private dam s-6@)-
(to the extent that it is not rainwater supplied to

the dam from the roof of a building).

(6) A right conferred by this section is limited only
to the extent to which an intention to limit it is
expressly (and not merely impliedly) provided
in—
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(a) this Act, any regulations or by-laws under
this Act, or any permission, authority or
agreement made under this Act; or

(b) any other Act or in any permission or
authority granted under any other Act; or

(¢) the conditions of a licence issued under this
Act; or

(d) the prescriptions contained in an approved
management plan drawn up under Division 3
of Part 3 for a water supply protection area.

(7) The rights to water conferred by or under this Act
on a person who has an interest in land replace
any rights*—

(a) to take or use water; or

(b) to obstruct or deflect the flow of water’; or
(c) to affect the quality of any water; or

(d) to receive any particular flow of water; or

(e) toreceive a flow of water of any particular
quality—

that the person might otherwise have been able to
enforce against the Crown or any other person
because of, or as an incident to, that interest.

(8) This section does not authorise any act or
omission that may—

(a) cause any water to be polluted; or

(b) obstruct the flow of any water in a waterway;
or

(c) erode or otherwise damage the surrounds of
any waterway.
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8A Traditional owner agreement for natural resources

If a traditional owner group entity has an
agreement under Part 6 of the Traditional
Owner Settlement Act 2010, a person who is
a member of a traditional owner group bound
by the agreement has the right to take and use
water on the land that is subject to the
agreement—

(a) in accordance with the agreement; and

(b) if the water is to be taken from a place
from which water may be taken under
section 8(1).

9 Authority rights to water

(1) An Authority within the meaning of Division 1 of
Part 4 has the right to take the amounts of water
that are made available to it—

(a) under a bulk entitlement; or

(d) under any other entitlement, licence or right
under this Act.
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(2) An Authority referred to in subsection (1) has
the right to use water taken by it under a right
conferred by subsection (1)—

(a) in the case of an Authority referred to in
paragraph (a) or (b) of the definition of
Authority in section 34, for any purpose
connected with the exercise of its functions
under this Act or the Local Government
Act 1989, as the case requires;

(b) in the case of a generation company within
the meaning of the Electricity Industry
Act 2000, for any purpose connected with
the exercise of its functions or powers;

% % % & %

(d) in the case of an Authority referred to in
paragraph (d) of the definition of Authority
in section 34, for any public purpose.

* * * * *

(3) The right conferred by subsection (1) is limited
only to the extent to which an intention to limit it
is expressly (and not merely impliedly) provided
in—
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(a) this Act; or
(b) any other Act; or

(c) the conditions attached to the bulk
entitlement.

10 Right to construct or operate works

(1) An Authority or any other person may, in
accordance with this Act, construct or operate
works for, or which may result in—

(a) the drainage of any land; or

(b) the collection, storage, taking, use or
distribution of any water; or

(c) the obstruction or deflection of the flow of
any water.

(2) The right conferred by subsection (1) is limited
only to the extent to which an intention to limit it
is expressly (and not merely impliedly) provided
in—

(a) this Act; or
(b) any other Act; or

(c) the provisions of a licence issued, or
entitlement granted, under this or any other
Act.

11 Allocation of water right on subdivision
(1) If—

(a) at the commencement of this section a right
is conferred on a person by section 8(1)(b)
or (c) to take water from a waterway because
that person occupies land on which the water
flows or occurs or land adjacent to the
waterway; and
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)

3)

4)

)

(6)

(7

®)

(b) on or after that commencement that land is
subdivided—

only the person who occupies one of the
subdivided lots has, after the subdivision, the right
conferred by that section.

The subdivided lot the occupier of which has the
right to take water from the waterway, must—

(a) have the waterway flowing or occurring on
it; or
(b) be adjacent to the waterway.

The Minister may, on the application of the
subdivider, exempt a subdivision from
subsections (1) and (2) and allocate the right or
part of it to all or any of the subdivided lots.

The Minister may require an applicant under
subsection (3) to give notice of the application in
any manner specified by the Minister.

A notice given under subsection (4) may invite
submissions on the application to be made in the
manner specified in the notice within the period
specified in the notice.

The Minister may appoint a panel of persons to
consider submissions made on an application
under subsection (3).

Subsections (2) to (6) of section 50 apply to a
panel appointed under subsection (6) as if the
reference in subsection (3) of that section to a
notice given under section 49(2) were a reference
to a notice given under subsection (4) of this
section.

In considering an application under subsection (3),
the Minister must have regard to—

(a) the report of any panel appointed under
subsection (6); and
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(9) In considering an application under subsection (3),

(b) the matters mentioned in paragraphs (b)
to (1) of section 40(1) as if the reference in
paragraph (e) to the applicant were a
reference to the occupiers of the subdivided
lots; and

(c) any other matter that the Minister thinks fit
to have regard to.

the Minister must give effect to an approved
management plan for any relevant water supply
protection area.

12 Authorisation may be conditional®

(1)

2

An Authority, a public statutory body or any other
person that has power under this or any other Act
to authorise or permit any activity, or any change
in the use of land, that may affect the existing
drainage regime—

(a) must make the authorisation or permission
subject to any conditions that, in the opinion
of the Authority, body or other person, are
required to ensure the conservation of
waterways, wetlands and aquifers; and

(b) may withhold the authorisation or
permission until any works are carried out,
or any measures undertaken (including the
payment of compensation), that are required
by the Authority, body or other person for
avoiding or lessening any possible adverse
effect of the granting of the authorisation or
permission.

In subsection (1), drainage regime means all
physical and hydrological circumstances that may
affect drainage in a catchment, including the use
of land but not including any circumstances
arising from works that are unlawfully carried out
or from any unlawful use of the land.
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(3) The failure of an Authority, a public statutory
body or other person to comply with
subsection (1)(a) does not invalidate any
authorisation or permission granted by that
Authority, body or other person.

S.13 * * * * *
repealed by

No. 99/2005

s.7.

Division 2—Liabilities
14 Application

Sections 15 and 16 apply whether the taking,
using, polluting, constructing, maintaining,
operating or interfering occurred before or after
the commencement of this section.

15 Civil liability for unauthorised taking or use of
water or for unauthorised works’

(1) A person who—

(a) takes water in an unauthorised manner or in
unauthorised quantities; or

(b) uses water in an unauthorised manner or for
an unauthorised purpose; or

(c) pollutes water, whether or not authorised to
do so; or

(d) constructs, maintains or operates any
unauthorised works—

and by that act causes injury to any other person
or damage to the property (whether real or
personal) of any other person or causes any other
person to suffer economic loss is liable to pay
damages to that other person in respect of that
injury or damage.
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(2) Paragraph (c) of subsection (1) does not apply to
the discharge of saline matter in accordance with
by-laws made under section 160(1)(d) of this Act
or regulations made under section 324 of this Act
and all other necessary authorisations.

(3) Paragraph (d) of subsection (1) does not apply to
any injury, damage or loss to which section 16
applies.

16 Liability arising out of flow of water etc.”
(1) If—

(a) there is a flow of water from the land of a
person onto any other land; and

(b) that flow is not reasonable; and
(c) the water causes—
(1) injury to any other person; or

(i1) damage to the property (whether real or
personal) of any other person; or

(ii1) any other person to suffer economic
loss—

the person who caused the flow is liable to pay
damages to that other person in respect of that
injury, damage or loss.

(2) If—

(a) aperson interferes with a reasonable flow of
water onto any land or by negligent conduct
interferes with a flow of water onto any land
which is not reasonable; and

(b) as a result of that interference water causes—
(1) injury to any other person; or

(i1) damage to the property (whether real or
personal) of any other person; or
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3)

“4)

)

(6)

(i11) any other person to suffer economic
loss—

the person who interfered with the flow is liable to
pay damages to that other person in respect of that
injury, damage or loss.

If the person who caused, or interfered with, the
flow (as the case requires)—

(a) is the servant of another person and acted in
the course of the servant's employment; or

(b) is the agent of another person and acted
within the scope of the agent's authority—

that other person is liable to pay damages in
respect of the injury, damage or loss.

The existence of a liability under subsection (3)
does not extinguish the liability of the servant or
agent under subsection (1) or (2), as the case
requires.

If the causing of, or the interference with, the flow
(as the case requires) was given rise to by works
constructed or any other act done or omitted to be
done on any land at a time before the current
occupier became the occupier of the land, the
current occupier is liable to pay damages in
respect of the injury, damage or loss if the current
occupier has failed to take any steps reasonably
available to prevent the causing of, or the
interference with, the flow (as the case requires)
being so given rise to.

The existence of a liability under subsection (5)
extinguishes the liability under subsection (1) of
the person who caused the flow or the liability
under subsection (2) of the person who interfered
with the flow (as the case requires).
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17 Protection from liability’

(1) A person does not incur any civil liability in
respect of any injury, damage or loss caused by
water to which section 16 or 157 of this Act
applies except to the extent provided by this Act.

(2) Sections 15 and 16 do not create any liability in
respect of a flow of water from the works
(including any dam) of an Authority in the
exercise of a function under Part 8, Part 9,
Division 2, 3 or 5 of Part 10 or Part 11 or any
corresponding previous enactment.

(3) Nothing in this section takes away from the power
of a court to make an order against a person under
section 86 of the Sentencing Act 1991 with
respect to an offence under the Environment
Protection Act 1970.

18 Liability for damage caused by escape of water from
private dam

Nothing in section 17 extinguishes the liability at
common law of the owner of a private dam for
any damage caused by the escape of water from
that dam.

19 Jurisdiction of Tribunal

(1) The Tribunal has jurisdiction in relation to all
causes of action (other than any claim for
damages for personal injury) arising under
sections 15(1), 16, 17(1) and 157(1) of this Act or
at common law in respect of the escape of water
from a private dam.
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3)

(3A)

4)

)

In exercising jurisdiction conferred by
subsection (1), the Tribunal—

(a) may by order, whether interim or final, grant
an injunction (including one to prevent an act
that has not yet taken place) if it is just and
convenient to do so; or

(ab) may make an order for payment of a sum of
money awarding damages in the nature of
interest; or

(b) may make an order that is merely
declaratory.

Nothing in subsection (3) takes away from or
affects the Tribunal's powers under section 123

or 124 of the Victorian Civil and Administrative
Tribunal Act 1998.

In awarding damages in the nature of interest,
the Tribunal may base the amount awarded on
the interest rate fixed from time to time under
section 2 of the Penalty Interest Rates Act 1983
or on any lesser rate that it considers appropriate.

The Tribunal may in respect of any works that
give rise to a cause of action of a kind referred to
in subsection (1) make any order with respect to—

(a) compensation for damage to land; or

(b) the continuation, removal or modification of
works; or

(c) payment of the costs of the removal or
modification of works—

that it considers appropriate.
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(8) Nothing in this section prevents a person from
bringing before a court a claim for damages for
personal injury based on a cause of action of a
kind referred to in subsection (1).

(9) In determining a cause of action arising under
section 15(1), 16, 17(1) or 157(1) of this Act the
Tribunal must apply to the questions of causation
and remoteness of damage the same tests as a
court would apply to those questions in an action
based on negligence.

(10) Subject to subsection (8), a proceeding based
on a cause of action of a kind referred to in
subsection (1) must not be brought otherwise
than before the Tribunal.

20 Matters to be taken into account in determining
whether flow is reasonable or not reasonable

(1) In determining whether a flow of water is
reasonable or not reasonable, account must be
taken of all the circumstances including the
following matters—

(a) whether or not the flow, or the act or works
that caused the flow, was or were authorised;

(b) the extent to which any conditions or
requirements imposed under this Act in
relation to an authorisation were complied
with;

(c) whether or not the flow conforms with any
guidelines or principles published by the
Minister with respect to the drainage of the
area;
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(d)

(e)

(H
(&)

(h)

(1)

)

whether or not account was taken at the
relevant time of the likely impact of the flow
on drainage in the area having regard to the
information then reasonably available about
the cumulative effects on drainage of works
and activities in the area;

the uses to which the lands concerned and
any other lands in the vicinity are put;

the contours of the lands concerned;
whether the water which flowed was—

(i) brought onto the land from which it
flowed; or

(i1) collected, stored or concentrated on that
land; or

(iii) extracted from the ground on that
land—

and if so, for what purpose and with what
degree of care this was done;

whether or not the flow was affected by any
works restricting the flow of water along a
waterway;,

whether or not the flow is likely to damage
any waterway, wetland or aquifer;

in the case of a flow of, or interference with,
water caused by the construction, removal
or alteration of a levee in accordance

with section 32AC of the Victoria State
Emergency Service Act 2005, whether or
not that construction, removal or alteration
occurred in response to an emergency within
the meaning of section 3 of the Emergency
Management Act 2013.
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(2) In taking account of the matters specified in
subsection (1), greater weight must be attached to
the matters specified in paragraphs (a), (b), (c)
and (d) than to the other specified matters.

(2A) Subsection (2B) applies in the case of determining isn-si?(tiﬁ)by
whether a flow of, or interference with, water No. 43/2015
caused by the construction, removal or alteration ~ $-393)-
of a levee in accordance with section 32AC of the
Victoria State Emergency Service Act 2005 is

reasonable or not reasonable.

(2B) Despite subsection (2), in taking account of isn-si‘:(ti'g)by
the matters specified in subsection (1), greatest No. 43/2015
weight must be attached to whether or not the s-393).

construction, removal or alteration referred to
in subsection (2A) occurred in response to an

emergency within the meaning of section 3 of
the Emergency Management Act 2013.

(3) An Authority that has a waterway management 5208 by
function in the area to which a proceeding before  No.52/1998
the Tribunal relates may make a submission to ist;:r::(OSSc?)A

the Tribunal on the matters specified in
paragraphs (c), (d) and (i) of subsection (1).

21 Matters to be taken into account with respect to S.21
. amended by
public works Nos 121/1994
) i s.187(g),
If the Crown, an Authority or a public statutory 17/2012s. 6.

body is the owner or has the management and
control of any works which interfere, or may
interfere, with the reasonable flow of water, in
determining whether those works should be
continued, removed or modified, account must
be taken of all the circumstances including the
following matters—

(a) the circumstances, state of scientific
knowledge and knowledge of local
conditions at the time the works were
constructed;
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(b) the nature and position of the works;

(c) the likely effects and costs of continuing,
removing or modifying the works;

(d) the nature of any interest in land affected by
the works and the effect on that interest of
continuing, removing or modifying the
works.
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Part 3—Assessment of and accounting
for water

Division 1—Role of Minister
22 Role of Minister
(1) The Minister—

(a) must make sure that a continuous program of
assessment of the water resources of the
State is undertaken; and

(ab) must make sure that a program of long-term  S-22(1)(ab)

. . inserted by
water resources assessments is undertaken in  No.99/2005
accordance with this Act; and s. 8(1)(@)-

(ac) must make sure that a program of sustainable ~S-22(1)ac)
. . . inserted by
water strategies is undertaken for the State in  No. 9912005
accordance with this Act; and s-§(1)(a).
(b) subject to and in accordance with this Act, :r-::rgj)éz)by
may allocate the available water resources; No. 99/2005
and s. 8(1)(b).
(c) may require an assessment of the isl{sﬁl)écgy
environmental water reserve to be carried No. 99/2005
out. s. 8(1)(c).
(2) The water resources assessment program must
provide for the collection, collation, analysis and
publication of information about—
Tabili ; ; S.22(2)(a)
(a) the availability of water, including surface substitated by
water and groundwater; and No. 99/2005
s. 8(2)(a).

(ab) the use of one water source as a substitute for S-22()(ab)
inserted by

another water source; and No. 99/2005
s.8(2)(a).

(ac) the environmental water reserve; and S. 22(2)(ac)
inserted by

No. 99/2005
s. 8(2)(a).
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(b) the disposal of wastewater (including trade
waste, sewage and saline water); and

(c) the use and re-use of water resources; and
(d) floodwaters; and

(e) drainage and waterway management; and
(f) water quality (including salinity); and

(g) in-stream uses of water; and

(ga) current and historic levels of allocation and
use of surface water and groundwater; and

(gb) current and historic condition of waterways
and aquifers; and

(h) anything else that the Minister decides is
appropriate.

(2A) The Minister must make sure that information

about the water resources assessment program is
published every 5 years by—

(a) making the information available for
inspection, during business hours, free of
charge at the office of the Department Head,
and

(b) making the information available on the
Department's website.

(3) Water may be allocated by the Minister under—

(aa) an environmental entitlement; or

(a) a bulk entitlement granted to an Authority
under Division 1 or 3 of Part 4; or
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(ab) a water share; or

(b) alicence to take and use water issued under
section 51(1) or a registration licence; or

* * * %k *
% % % & %
* * * * *

(6) The Minister may, by Order published in the
Government Gazette set rules with respect to the
adjustment of volumes to be applied to transfers,
whether permanent or temporary, of water rights
in non-declared water systems.

(7) The Minister may amend or revoke an Order
made under subsection (6), in the same manner in
which the Order is made under that subsection.
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Division 1A—Permissible consumptive volumes

22A Permissible consumptive volumes

(1) The Minister may, from time to time, by Order

(1A)

published in the Government Gazette, declare, in
respect of an area or a water system specified in
the Order, that the total volume of—

(a) both surface water and groundwater; or
(b) surface water only; or
(c) groundwater only—

that may be taken in the area or from the water
system (whether for use in that area or water
system or elsewhere) under this or any other Act,
during the period specified in the Order, must not
exceed the volume specified in the Order for that
period.

The Minister may, by Order published in the
Government Gazette, revoke an Order made under
subsection (1).
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) If—

(a) an annual reserve volume of groundwater
has been specified for the area under
section 49A of the Groundwater Act 1969;
or

(b) a prescription has been made under
section 62(1) of the Groundwater Act 1969
of the maximum total amounts of water to be
extracted per annum from all licensed bores
within the area—

a volume specified in an Order under

subsection (1) of this section must not affect the
volume referred to in paragraph (a) and must not
be less than the amounts referred to in
paragraph (b).

(3) The Minister may make an Order under
subsection (1) on the Minister's initiative or at the
request of an Authority.

(3A) The Minister must not make a declaration
under subsection (1) unless the Minister has
first consulted with the Minister administering
Part 4 of the Catchment and Land Protection
Act 1994.

(4) In this section, area includes a sub-surface
stratum of land or geological formation.

Division 1B—Sustainable water strategies

22B Preparation of a Sustainable Water Strategy

The Minister may cause a Sustainable Water
Strategy to be prepared for a region of the State
determined by the Minister.
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(2)

(b)

(©)

(d)

(e)

(a)

(b)

22C Contents of a Sustainable Water Strategy

(1) A Sustainable Water Strategy must provide for the
strategic planning of the use of water resources in
the region to which it applies—

to identify threats to the reliability of supply
and quality of water for both environmental
and consumptive uses in the region; and

to identify ways to improve and set priorities
for improving the reliability of supply and
quality of water, including managing
demand for water, and investing in
infrastructure for the supply of recycled
water; and

to identify ways to improve and set priorities
for improving the maintenance of the
environmental water reserve in accordance
with the environmental water reserve
objective; and

to identify ways to increase and set priorities
for increasing the volume of water in the
environmental water reserve to improve the
environmental values and health of water
ecosystems; and

to include an implementation plan, setting
out timelines or targets for implementing key
actions identified by the strategy.

(2) A Sustainable Water Strategy must take into
account—

the results of any long-term water resources
assessment undertaken under Division 1C;

any relevant strategy or statement of policy
or plan prepared under this Act, the
Catchment and Land Protection Act 1994,
the Flora and Fauna Guarantee Act 1988,
the Heritage Rivers Act 1992, the Planning
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and Environment Act 1987 or the
Environment Protection Act 1970;

(c) the principles set out in sections 1B to 1L of
the Environment Protection Act 1970.

: S.22C(3)
(3) A Sustainable Water Strategy must also insertod by
. o . No. 23/2019
(a) consider opportunities to provide for the .0,

following, consistently with the requirements
of this Act or any other Act—

(1) Aboriginal cultural values and uses of
waterways in the region to which the
Strategy applies;

(i1) the social and recreational uses and
values of waterways in the region to
which the Strategy applies; and

(b) take into account any of the following
agreements that are relevant to the region to
which the Strategy applies—

(1) arecognition and settlement agreement
and any further agreement to a
recognition and settlement agreement;

(i1) an Aboriginal cultural heritage land
management agreement within the
meaning of the Aboriginal Heritage
Act 2006 that is recorded on the
Victorian Aboriginal Heritage Register
under section 145 of that Act; and

(c) take into account any determination of native
title that native title exists in relation to the
region to which the Strategy applies; and

(d) have regard to any relevant economic and
environmental matters.
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(4) In addition, a Sustainable Water Strategy that
addresses a decline or deterioration referred to in
section 22P(1)(a) or (b) that is identified in a
long-term water resources assessment under
Division 1C must set out the action required to be
taken to address the matters referred to in
section 22P(1)(c) or (d).

22D Consultative committee—Sustainable Water
Strategy

(1) The Minister must appoint a consultative
committee to advise the Minister on—

(a) the preparation of each Sustainable Water
Strategy; and

(b) the matters the strategy must provide for
under section 22C(1), (3) and (4); and

(c) any other matter requested by the Minister
relating to the preparation of the Strategy.

(2) The Minister must make sure that, so far as is
possible, the membership consists of—

(a) persons who have knowledge or experience
in the matters to be covered in a Sustainable
Water Strategy; and

(b) at least one Aboriginal person residing in
Victoria who has knowledge or experience in
the matters to be covered in a Sustainable
Water Strategy.

22E Preparation of a draft Sustainable Water Strategy

(1) In preparing a draft Sustainable Water Strategy,
the Minister must—

(a) consult with the consultative committee
appointed by the Minister under section 22D;
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(b) give notice of the preparation of the Strategy s, 22e(1)p)

to— substituted by
No. 23/2019

(i) any Authority whose interests the s.1(1).
Minister considers are likely to be
affected by the Strategy; and

(i1) each specified Aboriginal party for an
area that is wholly or partly within the
region for which the Strategy is being
prepared;

(c) publish notice of the undertaking of the
strategy and the preparation of the Strategy
in a local newspaper circulating generally in
the area to which the Strategy applies;

(d) make the draft Strategy available for
inspection by the public for at least 2 months
after its preparation;

(e) publish a notice in a newspaper circulating
generally in the State and in a local
newspaper circulating generally in the region
which will be affected by the Strategy stating
where and when the draft Strategy can be
inspected and inviting public comment by a
set date;

(f) consider any comments made by the set date;

(g) consider any comments of any panel
appointed under section 22F;

(h) make any appropriate changes to the draft

Strategy.
(2) The set date in a notice under subsection (1)(e) isr;siﬁj)by
must be a day not less than 35 days after the day  No. 2312019
on which the notice is published. s 1(2).
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22F Appointment of Panel

(1) The Minister may, by instrument, appoint a panel
of persons to consider comments made under
section 22E(f) on a draft Strategy, and the persons
appointed to the panel must be persons who have
knowledge of or experience in the matters that the
panel is to consider.

(2) Subject to anything specified by the Minister in
the instrument of appointment of the panel, a
panel may regulate its own proceedings.

(3) After considering all comments referred to it, the
panel must report its findings to the Minister
within the period specified by him or her.

(4) The panel may include in its report any
recommendations that it thinks fit.

(5) A member of the panel is entitled to be paid any
fees and allowances fixed by the Governor in
Council.

(6) The Minister is not bound by the report of the
panel under this section.

(7) The Minister must make a copy of any report of
the panel available for inspection by the public
within 1 month after it is received by the Minister.

22G Consideration of draft Strategy by the Minister

(1) The Minister must consider the draft Strategy and
may—

(a) endorse the Strategy; or

(b) endorse the Strategy with any amendments
the Minister considers appropriate; or

(c) refuse to endorse the draft strategy.
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(2) Before making a decision under subsection (1) the
Minister must—

(a) consider a report of any panel prepared on
the draft Strategy under section 22F; and

(b) make any such report available to the public
under section 22F(7).

(3) If the Minister endorses a Sustainable Water
Strategy for a region under subsection (1)(a)
or (b), the Minister may revoke or amend an
existing Sustainable Water Strategy for all or part
of the same region.

(4) If the Minister revokes or amends an existing
Sustainable Water Strategy under subsection (3),
the Minister must include a notice of the
revocation or amendment in the Strategy that the
Minister endorses.

22H Publication of Sustainable Water Strategy

The Minister must make sure that a Sustainable
Water Strategy is published as soon as practicable
after it is endorsed under section 22G by—

(a) making a copy of the Strategy available for
inspection, during business hours, free of
charge at—

(1) the office of the Department Head; and

(i1) the office of the Department located in
the region to which the Strategy
applies; and

(b) making a copy of the Strategy available on
the Department's website; and

(c) publishing a notice of the availability of
the copy of the Strategy in a newspaper
circulating generally in the area to which
the Strategy applies.
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s. 22| 221 Review of Sustainable Water Strategy

inserted by

No. 99/2005

s. 11.

S.22(1) (1) The Minister must review a Sustainable Water

substituted by .

No. 23/2019 Strategy that has been endorsed under section

s-13(1). 22G(1) at the end of 10 years following the
endorsement of the Strategy.

(2) The Minister may review a Sustainable Water
Strategy at any time.

isn-szezr'gﬁy (2A) Despite subsection (1), the Minister is not

No. 23/2019 required to review a Sustainable Water Strategy

s.13(2). for a region that has been endorsed under
section 22G(1) if—

(a) there is a later Sustainable Water Strategy
that has been endorsed under section 22G(1)
for all or part of the same region; or

(b) the Minister is preparing a draft Sustainable
Water Strategy for all or part of the same
region and has published a notice under
section 22E(1)(c) in relation to the draft
Sustainable Water Strategy.

(3) A review under this section must determine
whether or not the timelines and targets in the
implementation plan of the Strategy being
reviewed have been met.

(4) The procedures that apply to the making of a
Sustainable Water Strategy under this Division
apply, with any necessary modifications to the
review of a Sustainable Water Strategy.

iszezr'tfé by (5) After endorsing a review of a Sustainable Water
No. 23/2019 Strategy, the Minister may amend the Strategy.
s.13(3).
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22J Report on Sustainable Water Strategies

S.22J
. inserted by
(1) A report on any current Sustainable Water No. 99/2005
Strategies and on any current draft Strategies s.11.
must be included in each annual report of the
Department.
(2) A report under subsection (1) must—
(a) specify the measures being taken to
implement the Strategy; and
(b) identify the priorities that apply to actions
required by the implementation plan.
c e s Pt3 Div. 1C
Division 1C—Long-term water resources (Heading and
assessments $8 22K-22V)
inserted by
No. 99/2005
s.11.
22K Commencement of long-term water resources isﬁtﬁ dby
assessments No. 99/2005
s. 11,
The Minister must commence a long-term water substituted by
resources assessment— :‘:‘53’2019

(a) for northern water resources—

(1) by the end of 31 January 2025; and

(i1) after that, by the end of the twelfth year
in each consecutive 15-year period,

where the first such period commences
on 1 February 2025; and

(b) for water resources other than northern water

resources, by the end of the twelfth year in
each consecutive 15-year period, where the
first period after the period of the long-term
water resources assessment referred to in
section 22K A commences on 3 August 2021.
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22KA Transitional provision—uncompleted long-term
water resources assessment—Water and Catchment
Legislation Amendment Act 2019

(1) The following paragraphs apply to the long-term
water resources assessment commenced but not
completed before the commencement day—

(a) subject to paragraph (b), on and from the
commencement day the Minister must
complete that long-term water resources
assessment as if that long-term water
resources assessment were being made under
this Act as amended by the Water and
Catchment Legislation Amendment
Act 2019; and

(b) on and from the commencement day any part
of that long-term water resources assessment
relating to northern water resources is
omitted.

(2) In this section—

commencement day means the day on which
section 14 of the Water and Catchment
Legislation Amendment Act 2019 comes
into operation.

22L. Contents of a long-term water resources assessment

A long-term water resources assessment must
identify whether or not either or both of the
following has occurred—

(a) there has been any decline in the long-term
availability of surface water or groundwater
and whether the decline has fallen
disproportionately on the environmental
water reserve or on the allocation of water
for consumptive purposes;

(b) there has been any deterioration in waterway
health for reasons related to flow.
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22M Preparation of a draft long-term water resources S. 22M
assessment inserted by
No. 99/2005
In preparing a draft long-term water resources s.11.
assessment, the Minister must—
(a) give notice of the preparation of the :mzez'm(:& by
assessment and the process by which No. 85/2006
3 ; _ s.5,
the assessment will be carried out to Substituted by
(i) any Authority whose interests the No. 232019
Minister considers are likely to be
affected by the assessment; and
(i1) each specified Aboriginal party for an
area that is wholly or partly within the
area in which the water resources the
subject of the assessment are located;
(b) publish a notice in a newspaper circulating
generally in the State and in a local
newspaper circulating generally in the area
to which the assessment applies stating when
and where the draft assessment can be
inspected and inviting public comment by a
set date;
(c) make the draft assessment available for
inspection by the public for at least 2 months
after its preparation;
(d) consider any comments made by the set date;
(e) consider any comments made by the
Environment Protection Authority in a
review under section 22N;
(f) make any appropriate changes to the draft
assessment.
22N Review by Environment Protection Authority S. 22N
inserted by
(1) The Minister must cause the draft assessment to :"1'19_9’2005

be submitted to the Environment Protection
Authority for a review of—

Authorised by the Chief Parliamentary Counsel

75



S.220
inserted by
No. 99/2005
s.11.

Water Act 1989
No. 80 of 1989

Part 3—Assessment of and accounting for water

(a) the methods and criteria adopted to carry out
the assessment; and

(b) any other matter required by the Minister.

(2) In reviewing the draft assessment the
Environment Protection Authority must review—

(a) the methodology adopted to carry out the
draft assessment; and

(b) whether or not the data used in the draft
assessment was the best data available; and

(c) whether or not the conclusions reached in the
draft assessment are supported by the
methodology and data; and

(d) any other matter required by the Minister.

(3) At the completion of the review, the Environment
Protection Authority must—

(a) report its findings to the Minister;

(b) make a copy of its report available on the
Authority's website.

(4) The Environment Protection Authority must
ensure that the report under subsection (3)(a) is
made within the period specified by the Minister,
which must be not later than 4 months after the
draft assessment is submitted to the Authority
under subsection (1).

220 Consideration and publication of long-term water
resources assessment

(1) The Minister, after considering the report of the
Environment Protection Authority under
section 22N, may—

(a) endorse a long-term water resources
assessment; or
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(b) endorse a long-term water resources
assessment with any amendments the
Minister considers appropriate; or

(c) refuse to endorse a long-term water
resources assessment.

(2) As soon as practicable after completing a long
term water resources assessment, the Minister
must—

(a) make a copy of the assessment and the
review of the assessment by the Environment
Protection Authority available for inspection,
during business hours, free of charge at the
offices of the Department located in the
region to which the assessment applies; and

(b) make a copy of the assessment available on
the Department's website; and

(c) publish a notice of the availability of the
copy of the assessment in a newspaper
circulating generally in the area to which the
assessment applies.

(3) If a long-term water resources assessment has 5.200) by
not been completed within 18 months of the No. 23/2019

publication of a notice under section 22M(a) for ~ s-16.
that assessment, the Minister must, on publication

of the assessment, publish reasons for the delay in

the preparation of the assessment.

22P Review following long-term water resources 52 by
assessment No. 99/2005
s. 11,
(1) If, in the opinion of the Minister, a long-term amended by
water resources assessment has identified— 2_°' 2302019
(a) adecline in the long-term availability of ;[ﬂ’ff‘{.iggf}».

surface water or groundwater which has a
disproportionate effect on the environmental
water reserve or on the allocation of water
for consumptive purposes; or
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(b) a deterioration in waterway health for
reasons related to flow—

the Minister must undertake a review to determine
the action that is required to be taken—

(c) to restore the balance between the
environmental water reserve and the
allocation of water for consumptive
purposes; or

(d) to restore the health of waterways.

(2) In undertaking a review under subsection (1), the
Minister must have regard to any relevant—

(a) economic and environmental matters; and

(b) Aboriginal cultural values and uses of
waterways; and

(c) social and recreational matters.

(3) Despite subsection (1), the Minister is not
required to undertake a review under that
subsection if the Minister endorses a Sustainable
Water Strategy or a review of a Sustainable Water
Strategy that determines the action that is required
to be taken to address the matters referred to in
subsection (1)(c) or (d).

22PA Time for completion of reviews etc. following
long-term water resources assessment

(1) If a long-term water resources assessment
identifies a decline or deterioration referred to in
section 22P(1)(a) or (b), the Minister, within
2 years and 6 months after the Minister endorsed
that assessment, must—

(a) endorse a Sustainable Water Strategy or a
review of a Sustainable Water Strategy that
sets out the action to be taken to address the
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matters referred to in section 22P(1)(c)
or (d); or

(b) complete a review under section 22P that set
outs the action to be taken to address the
matters referred to in section 22P(1)(c)
or (d).

(2) Despite subsection (1), the Minister may decide to
extend the time to determine the action required to
be taken.

(3) The Minister must publish notice of a decision
under subsection (2) and reasons for it on the
Department's Internet site.

(4) Failure to endorse a Sustainable Water Strategy or
a review of a Sustainable Water Strategy or to
complete a review under section 22P setting out
the action that is required to be taken to address
the matters referred to in section 22P(1)(c) or (d)
within the time specified in subsection (1) does
not affect—

(a) the validity of the Strategy or review; or

(b) any action, including any action under
section 33AAB, the Minister takes following
the preparation of the Strategy or completion
of the review.

22Q Consultative committee for review

(1) The Minister must appoint a consultative
committee to advise the Minister on a review to be
undertaken under section 22P.

(2) The following provisions apply with respect to the
membership of a consultative committee
appointed under this section—

Authorised by the Chief Parliamentary Counsel

79

S.22Q
inserted by
No. 99/2005
s. 11.



S.
22Q(2)(a)(iv)
inserted by
No. 23/2019
s.19

S.22R
inserted by
No. 99/2005
s.11.

Water Act 1989
No. 80 of 1989

Part 3—Assessment of and accounting for water

(a) the Minister must make sure that, so far as it
is possible—

(1) all relevant interests are fairly
represented on the committee;

(i1) the membership consists of persons
who have knowledge or experience in
the matters to be covered by the review;

(ii1) the membership consists of persons
who represent the community to which
the review relates;

(iv) the membership consists of at least one
Aboriginal person residing in Victoria
who has knowledge or experience in
the matters to be covered by the review;

(b) at least one half of the membership must
consist of persons, who are owners or
occupiers of land in the area to which the
review relates, appointed after consultation
by the Minister with bodies representative of
those persons;

(c) any public statutory body which the Minister
considers to be directly affected by the
review must, after consultation with the
Minister, be represented on the committee.

(3) Section 318(2) to (6) applies to a consultative
committee appointed under this section.

22R Review process

(1) In conducting a review under section 22P, the
Minister must—

(a) consult with the consultative committee
appointed by the Minister under section 22Q);

Authorised by the Chief Parliamentary Counsel

80



Water Act 1989
No. 80 of 1989

Part 3—Assessment of and accounting for water

(b) give notice of the review to— S. 22R(1)(b)
. . substituted b
(1) any Authority or other person whose No. 23/2019 Y
interests the Minister considers are s. 20(1).

likely to be affected by the review; and

(i1) each specified Aboriginal party for an
area that is wholly or partly within the
area to which the water resources the
subject of the review are related;

(c) publish notice of the commencement of the
review in a local newspaper circulating
generally in the area to which the review
relates;

(d) make any draft review available for
inspection by the public for at least 2 months
after its preparation;

(e) publish a notice in a newspaper, circulating
generally in the State and a local newspaper
circulating generally in the area to which the
review relates, stating where and when the
draft review can be inspected and inviting
public comment by a set date;

(f) consider any comments made by the set date;

(g) consider any comments of the panel
appointed under section 228;

(h) make any appropriate changes to the draft

review.

* * * * * S.22R(2)(3)
repealed by
No. 23/2019

s.20(2).

; S.225
22S Reporting of panel insorted by
L : . No. 99/2005
(1) The Minister, by instrument, must appoint a panel %/

of persons to consider comments made under
section 22R(f) on a draft review, and the persons
appointed to the panel must be persons who have
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knowledge of or experience in the matters that the
panel is to consider.

(2) Subject to anything specified by the Minister in
the instrument of appointment of the panel, it may
regulate its own proceedings.

(3) After considering all comments referred to it, the
panel must report its findings to the Minister
within the period specified by him or her.

(4) The panel may include in its report any
recommendations that it thinks fit.

(5) A member of the panel is entitled to be paid any
fees and allowances fixed by the Governor in
Council.

(6) The Minister is not bound by the report of the
panel under this section.

(7) The Minister must make a copy of the report of
the panel under this section available for
inspection by the public within one month after
the report is received by the Minister.

(8) A panel appointed under this section must ensure
that its report under subsection (3) is made within
the period specified by the Minister which must
be not later than 6 months after the panel is
appointed under subsection (1).

22T Consideration and publication of review
(1) After—

(a) considering the report prepared by the panel
under section 22S; and

(b) after making the report available to the
public under section 22S(7)—

the Minister must consider the review and may—

(c) endorse the Review; or
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(d) endorse the Review with any amendments
the Minister considers appropriate; or

(e) refuse to endorse the Review.

(2) On completion of a review under section 22P, the
Minister must—

(a) make a copy of the review available for
inspection, during business hours, free of
charge at the offices of the Department; and

(b) make a copy of the review available on the
Department's website; and

(c) publish a notice of the availability of the
copy of the review in a newspaper
circulating generally in the area to which
the review applies; and

(d) make a copy of the review available for
inspection during business hours, free of
charge, at the office of the Department
located in the region to which the
assessment applies.

22U Annual report on long-term water resources S22 by
assessment No. 99/2005
s. 11.

A report on any long-term water resources
assessment completed in the preceding 12 month
period must be included in each annual report of
the Department.

22V Program of implementation of review S.22v
inserted by

No. 99/2005

(1) Within 6 months of the publication of a notice o

under section 22T(2)(c) the Minister must
determine a program of implementation of the
review and publish a statement of the actions
required to implement that program.

(2) If, as part of a program of implementation of a
review, the Minister determines to qualify rights
under section 33AAB, the Minister must set out
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notice of that determination in the statement
published under subsection (1).

Division 2—Water resources assessment program

23 Powers of Minister in relation to assessment
programlo

(1) The Minister may do anything that is necessary or
convenient to be done for or in connection with,
or as incidental to, the undertaking of the water
resources assessment program including (but not
limited to) the following—

(a) carrying out surveys and holding inquiries;
(b) measuring and recording the flow of water
in—
(1) waterways; and
(i1) other areas in which water collects;
(c) investigating groundwater;

(ca) investigating whether or not the
environmental water reserve is being
maintained in accordance with the
environmental water reserve objective;

(d) monitoring the physical, chemical and
bacteriological quality of water;

(e) investigating the effect of climatic conditions
on the occurrence and quality of water;

() investigating the interaction between
groundwater and surface water;

(g) monitoring the flows of receiving waters for
drainage, sewage and trade waste;

(h) establishing and maintaining works.
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(2) For the purposes of the water resources
assessment program the Minister may—

(a) purchase or compulsorily acquire any land
that is required for the establishment of
works or State observation bores; or

(b) subject to section 24, authorise a person to
enter any land and drill for groundwater; or

(c) require any person (including a public
statutory body) taking part in the program or
otherwise collecting information of a kind
referred to in section 22(2)—

(1) to keep records of all information
collected; and

(i1) to give the Minister copies of those
records on request; or

(d) direct any Authority—

(i) to collect and record information of a
kind referred to in section 22(2) that is
related to the Authority's functions; and

(i1) to provide that information to the
Minister in any form that the Minister
requires.

(3) The Land Acquisition and Compensation
Act 1986 applies to this Division and for that
purpose—

(a) this Division is the special Act; and
(b) the Minister is the Authority.

(4) Section 74 of the Land Acquisition and
Compensation Act 1986 applies to an entry on
land under subsection (2)(b).
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(5) A person must not, without the consent of the
Minister, destroy, damage, remove, alter or in any
way interfere with any works established under
subsection (1)(h).

Penalty: For a first offence, 20 penalty units or
imprisonment for 3 months.

For a subsequent offence, 40 penalty
units or imprisonment for 6 months.

(6) A person who is guilty of an offence under
subsection (5) that is of a continuing nature is
liable, in addition to the penalty set out at the foot
of that subsection, to a further penalty of not more
than 5 penalty units for each day during which the
offence continues—

(a) after service of a notice of contravention on
the person under section 151; or

(b) if no notice of contravention is served, after
conviction.

24 Drilling for groundwater

(1) Before entering under section 23(2)(b) land of a
type specified in column 1 of the Table, an
authorised person must obtain the consent of the
person specified in column 2 of the Table in
relation to that land.

TABLE

Column 1 Column 2

Land owned by a public statutory =~ The owner of the
body land

Land that is a road The person
responsible for
maintaining the
road
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Column 1 Column 2

Land that is reserved either The Minister

temporarily or permanently under ~ administering the

section 4 of the Crown Land Conservation,

(Reserves) Act 1978 Forests and Lands
Act 1987

Land that is leased under section
134 or 151E of the Land Act 1958

Land in respect of which a licence
has been granted under section 138
or 401 of the Land Act 1958

(2) As soon as possible after entering under 522 by
section 23(2)(b) unoccupied Crown land, an No. 76/1998
authorised person must notify the Department s 29(c)-
Head of the entry.

25 Giving of information to Minister

(1) A person must comply with a requirement of the
Minister under section 23(2)(c¢).

Penalty: 10 penalty units.

(2) Except with the permission of the person who
gave a copy of the record to the Minister, the
Minister must not disclose to any person any
information contained in a copy of a record
given to him or her under section 23(2)(c).

S.26
26 Reports on assessment program amended by
Nos 50/1992
A report on the water resources assessment s.10(Sch.

program must be included in each annual report of  item11.2),

4911994
the Department. s.5(1)(a).
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Division 3—Water supply protection areas

27 Declaration of water supply protection area

(1) The Minister, on the Minister's initiative or
on an application from a person referred to in
subsection (3), may, by Order published in the
Government Gazette, declare an area to be a water
supply protection area.

(2) An area may be declared under subsection (1) to
be a water supply protection area for the
protection of the groundwater resources in the
area or the surface water resources in the area or
both.

(3) An application for a declaration under
subsection (1) may be made by—

(a) a person authorised to use groundwater or
surface water under this Act; or

(b) an Authority that—
(1) holds a bulk entitlement; or
(i1) uses groundwater; or

(ii1) supplies water; or
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(c) abody that has responsibilities under any
Act relating to the conservation or
management of water, or of land—

in the area concerned or in an area where the
water supply is affected by the taking and use of
groundwater or surface water (as the case
requires) in the area concerned.

(4) The Minister may only make a declaration under
subsection (1) if—

(a) the Minister has first caused notice of the
proposed declaration to be—

(1) published in a newspaper circulating
generally in the area concerned; and

(i) given by post to the relevant persons
listed in subsection (5); and

(b) the Minister has considered any submissions
made within 60 days after the publication or
giving of notice of the proposed declaration
under subparagraph (i) or (ii) of
paragraph (a), whichever is the later.

(5) For the purposes of subsection (4)(a)(ii) the
relevant persons are—

(a) the Minister administering the
Conservation, Forests and Lands
Act 1987; and

(b) the Minister administering the Planning and
Environment Act 1987; and

(c) any Authority exercising a function under
Part 8 or 11 in the area concerned; and

(d) any Authority that holds a bulk entitlement
to water from a source in the area concerned;
and
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(6)

(7

®)

)

(10)

(In

(e) any public statutory body which the Minister
considers may be directly affected by the
declaration; and

(f) any council in whose municipal district the
area concerned is wholly or partly situated;
and

(g) the responsible authority under the Planning
and Environment Act 1987 in relation to a
planning scheme for the whole or any part of
the area concerned.

If an application under subsection (1) is made for
a declaration, the publication or giving notice of
the proposed declaration is to be at the expense of
the applicant.

The Minister may require further information with
respect to the proposed declaration to be provided
by the applicant for the declaration or any
Authority with a function under this Act in the
area concerned.

The Minister must make a decision whether to
declare an area to be a water supply protection
area within 60 days after the period of 60 days
referred to in subsection (4)(b).

If the Minister decides to declare an area to be a
water supply protection area, the Minister must
cause a notice to that effect to be published in a
newspaper circulating generally in the area.

If the Minister decides not to declare an area to be
a water supply protection area, the Minister must
cause a notice to that effect to be published in a
newspaper circulating generally in the area.

The Minister must cause a declaration under
subsection (1) to be laid before each House of
Parliament within 5 sitting days of that House
after it is made.
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28 Amendment or abolition of water supply protection
area

(1) The Minister may, by a subsequent Order
published in the Government Gazette, amend the
boundaries of, or abolish, a water supply
protection area.

(2) Section 27 applies (with any necessary
modifications) to an Order under subsection (1)
as if it were a declaration under section 27(1).

29 Consultative committee

(1) If the Minister makes a declaration under
section 27(1), the Minister must appoint a
consultative committee to prepare a draft
management plan for the area that is the subject
of the declaration.

(2) The following provisions apply with respect to the
membership of a consultative committee
appointed under this section—

(a) the Minister must make sure that, so far as is
possible—

(1) all relevant interests are fairly
represented on the committee;

(i1) the membership consists of persons
who have knowledge or experience in
the matters to be covered in the
management plan;

(iii) if there are one or more specified
Aboriginal parties for an area that is
wholly or partly within the area that is
the subject of the declaration, the
membership consists of at least one
person who is a representative of one of
the specified Aboriginal parties;
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(b) at least one half of the membership must
consist of persons who are owners or
occupiers of land in the area concerned
appointed after consultation by the Minister
with bodies representative of those persons;

(c) any public statutory body which the Minister
considers to be directly affected by the
declaration must, after consultation by the
Minister with it, be represented on the
committee.

(3) Unless the area that is the subject of the
declaration is wholly within an urban area, the
persons referred to in subsection (2)(b) must be
farmers who own or occupy farming land in the
area, appointed by the Minister after consultation
with the Victorian Farmers Federation.

(4) Section 318(2) to (6) applies to a consultative
committee appointed under this section.

S.30 deli ;

substituted by 30 Guidelines for preparation of draft management
No. 5/2002 plans

s.10.

(1) The Minister may prepare guidelines for the
preparation of a draft management plan for an
area that is the subject of a declaration under
section 27(1).

(2) The Minister may from time to time amend or
revoke any guidelines prepared under
subsection (1).

(3) The Minister, as soon as practicable after
preparing, amending or revoking guidelines under
this section must give the relevant consultative
committee—

(a) a copy of the guidelines or the amendment;
or

(b) notice of the revocation of the guidelines.
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31 Preparation of draft management plan

(1) A consultative committee appointed under
section 29 must, within 18 months after its
appointment—

(a) prepare a draft management plan in
accordance with any guidelines prepared by
the Minister under section 30; and

(ab) give notice of the preparation of the draft
management plan and a copy of the
draft management plan to any specified
Aboriginal party for an area that is wholly
or partly within the area that is the subject
of a declaration under section 27(1); and

(b) make the draft management plan available
for comment by interested persons.

(1AA) A notice under subsection (1)(ab) must—

(a) invite submissions on the draft management
plan to be made in the manner specified in
the notice; and

(b) set a date by which submissions must be
made, which must be a day not less than
35 days after the day on which the notice is
issued.

(1A) The consultative committee must consider any
comments made by interested persons and make
any appropriate changes to the draft management
plan.

(1B) On completion of the draft management plan, the
consultative committee must refer it to the
Minister for consideration.

(2) If the consultative committee does not prepare a
draft management plan within the period referred
to in subsection (1), the Minister may—
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(a) from time to time extend the time within
which the draft management plan may be
prepared and made available for comment by
interested persons; or

(b) prepare the draft management plan.

(3) If, under subsection (2), the Minister prepares the
draft management plan, the Minister must make
that plan available for comment by interested
persons.

Note

The preparation of a draft management plan may be a land use
activity under the Traditional Owner Settlement Act 2010 if it
relates to public land to which a land use activity agreement under
that Act applies.

32 Overlapping management plans to be taken into
account

In preparing a draft management plan for an area
declared to be a water supply protection area, the
consultative committee must take into account any
other draft or approved management plan that
applies to the area or part of the area under this
Division.

32A Management plan

(1) The object of a management plan is to make sure
that the water resources of the relevant water
supply protection area are managed in an
equitable manner and so as to ensure the long-
term sustainability of those resources.

(2) A management plan may relate to groundwater
resources, surface water resources or both in the
relevant water supply protection area.

(3) A management plan may prescribe for the relevant
water supply protection area or any part of that
area—
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(2)

(b)

(©)

(d)

®

requirements for metering, monitoring and

accounting for groundwater or surface water

or both; or

requirements to notify the Authority that has

the duty of administering and enforcing the
plan of the taking of groundwater from any

specified bore or group of bores under a right

conferred by section 8(1); or

requirements for the location, capacity and
operation of private dams which are—

(1) not licensed under section 51(1) or
under a registration licence; and

(i1) not for domestic and stock use; or

restrictions or prohibitions on the issue of
licences under section 51 or 67; or

* * * *

restrictions to be imposed on the taking of
groundwater from any specified bore, group
of bores or aquifer, if necessary—

(i) to prevent the level of groundwater
declining below a specified level or
specified average level; or

(i1) to prevent a relevant permissible
consumptive volume being exceeded;

or

to ensure that the environmental water
reserve is maintained in accordance
with the environmental water reserve
objective; or

(iii)
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(g) restrictions to be imposed on the taking of
surface water at any location specified in the
area, if necessary to ensure that—

(1) specified flows at any particular time or
for any particular circumstances are
maintained; or

(i1) the permissible consumptive volume
for the area is not exceeded; or

(ii1) the environmental water reserve is
maintained in accordance with the
environmental water reserve objective;
or

(h) restrictions to be imposed on the supply of
groundwater by an Authority that takes
groundwater from a source in the area or
part; or

(1) conditions relating to the protection of the
environment, including the riverine and
riparian environment; or

(ia) conditions relating to the maintenance of the
environmental water reserve in accordance
with the environmental water reserve
objective; or

(j) conditions relating to payment for the
amount of groundwater taken and used from
any specified bore or group of bores under a
right conferred by section 8(1); or

(k) conditions to which licences issued under
section 51(1), or registration licences, are to
be subject; or

(1) without derogating from rights to water for
domestic and stock use conferred by
section 8, conditions to which licences issued
under section 67 are to be subject; or
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(m) conditions to which licences issued under
section 51 to take and use groundwater or
surface water, and transferred under
section 62, are to be subject, including a
condition relating to the maximum volume
of water which may be taken and used under
the transferred licence; or

(n) the maximum volume of water that may be
retained—

(1) in each private dam on a particular lot
in a plan of subdivision in the area
concerned; or

(i1) in all private dams on every lot in a
plan of subdivision in the area
concerned; or

(o) any matter relevant to the object of the
management plan or its implementation.

(4) A draft management plan may make a :r::ﬁ:z by
recommendation to the Minister as to the total No. 99/2005

volume of water that should be declared to be the s 13@):

permissible consumptive volume for the area
concerned.

(5) A draft management plan must name the
Authority which is to have the duty of
administering and enforcing the plan if it is
approved.

(6) The Minister may—
(a) approve a draft management plan; or

(ab) approve a draft management plan with any  S-32A()(ab)

.. . inserted by
amendments the Minister considers No. 48/2005
appropriate; or s. 14(2).

(b) refuse to approve a draft management plan.

(7) The Minister must cause—
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(a) notice of the approval or refusal (as the case
requires) of a draft management plan to be
published and given in accordance with
section 27(4)(a); and

(b) if the draft management plan is refused, the
reasons for the refusal to be published with
that notice.

(7A) If a draft management plan is refused, the Minister
may—

(a) appoint a consultative committee under
section 29 to prepare a new draft
management plan for the relevant water
supply protection area; or

(b) prepare a new draft management plan; or

(c) abolish the water supply protection area
under section 28; or

(d) take any other action that the Minister
considers appropriate in the circumstances.

(7B) This Division applies to the preparation and
approval of a new draft management plan referred
to in subsection (7A)(a) or (b) in the same way as
it applies to a draft management plan.

(8) The Minister must cause an approved
management plan to be laid before each House of
Parliament within 5 sitting days of that House
after it is approved under subsection (6).

(9) Sections 23, 24 and 25 of the Subordinate
Legislation Act 1994 apply to an approved
management plan as if the approved management
plan were a statutory rule within the meaning of
that Act.

(10) An approved management plan may be disallowed
in whole or in part by resolution of either House
of Parliament in accordance with the requirements
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of section 23 of the Subordinate Legislation

Act 1994.

(10A) An approved management plan is not invalid isn-s?;zrfe(;?o?)
merely because of a defect or irregularity in, No. 48/2005
or in connection with the approval of the plan. s.14(4).

(11) An approved management plan is binding on
every person (including every public statutory
body) except to the extent that the Minister
otherwise specifies by notice published in the
Government Gazette.

(12) On the approval of a draft management plan that :r-:ezﬁg)by
prescribes a requirement, restriction or condition  No.24/2013
to which a registration licence or a licence issued ~ $-53):
under section 51(1) or 67 is to be subject, every
registration licence or licence issued under
section 51 or 67, whether issued before or after
the commencement of section 10 of the Water
(Irrigation Farm Dams) Act 2002, is deemed to
be subject to that requirement, restriction or
condition, despite anything to the contrary
specified in the licence or any condition that is
prescribed or fixed or imposed by the Minister
under section 56 or 71 (as the case requires) in
relation to the licence.

(13) A person must not contravene an approved
management plan.

Penalty: 20 penalty units.

32B Administration and enforcement of management isn-:;";ti dby

plan No. 5/2002

.10,
(1) The Authority that has the duty of administering )
and enforcing an approved management plan
may—

(a) direct that any specified works be carried out
or any specified equipment be installed; or
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(b) order the removal of any specified works
(other than a private dam) or the
discontinuance of any specified action—

if, in the opinion of the Authority, it is necessary
to do so in order to secure compliance with the
plan.

(2) A person whose interests are affected by a
decision of an Authority under subsection (1) to
give a direction or make an order may apply to the
Tribunal for review of the decision.

(3) An application for review must be made within
28 days after the later of—

(a) the day on which the decision is made;

(b) if, under the Victorian Civil and
Administrative Tribunal Act 1998, the
person requests a statement of reasons for the
decision, the day on which the statement of
reasons is given to the person or the person is
informed under section 46(5) of that Act that
a statement of reasons will not be given.

(4) A person must not contravene a direction given or
order made by an Authority under subsection (1).

Penalty: 20 penalty units.

32C Report on administration and enforcement of
management plan

(1) The Authority that has the duty of administering
and enforcing an approved management plan
must prepare a report in respect of its activities
in carrying out its duties in relation to the plan—

(a) for the period commencing on the day the
management plan is approved and ending on
30 June next following; and
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(b) from then on, for each year ending on
30 June or for such other period of time
requested by the Authority and approved
by the Minister.

(2) The Authority must, on or before 30 September in
each year, give a copy of the report to—

(a) the Minister; and

(b) every Catchment Management Authority
whose catchment and land protection region
is wholly or partly in the area; and

(c) Melbourne Water Corporation, if the area is
wholly or partly in the waterway
management district of Melbourne Water
Corporation.

32D Public availability of report

An Authority that has prepared a report in
accordance with section 32C must, as soon as
practicable after giving a copy of the report to the
Minister—

(a) make a copy of the report available for
inspection, during business hours, free of
charge at the offices of the Authority; and

(b) publish a notice of that availability in a
newspaper circulating generally in the area
to which the approved management plan
applies.

32E Certain plans deemed to be approved management
plans

(1) Despite anything to the contrary in this Division
but subject to this section, the Minister may
approve a plan for the management of surface
water resources that has been prepared or partly
prepared by or for the department for a particular
area before the commencement of section 10 of
the Water (Irrigation Farm Dams) Act 2002.
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(2) Before approving a plan as a management plan
under subsection (1), the Minister may—

(a) review or revise the plan; or

(b) appoint an advisory committee to assist in
developing or completing the plan.

(3) An advisory committee is to consist of such
persons as the Minister thinks fit.

(4) The Minister must not approve the plan unless the
Minister is satisfied that the plan complies with
section 32A(1) to (5).

(5) On the approval by the Minister of a plan under
subsection (1)—

(a) the particular area to which the plan relates is
deemed to be a water supply protection area
for the protection of surface water resources;
and

(b) the plan is deemed to be an approved
management plan for the surface water
resources of the relevant water supply
protection area and may be amended or
revoked in accordance with this Division.

S. 32¢ 32F Compensation in certain circumstances
inserted by

No. 5/2002 . :
<. 10. (1) The owner and occupier of any works is

entitled to be paid, by the person specified by the
consultative committee that prepared the plan, or
specified by the Minister in a plan referred to in
section 32E, compensation for any loss suffered
or expenses sustained as a result of—

(a) being directed under section 32B(1)(a) to
carry out works or install equipment; or

(b) being ordered under section 32B(1)(b) to
remove works.
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2

3)

“4)

)

If as a result of the enforcement of an approved
management plan a benefit is conferred on one
person and a detriment is suffered by another
person, the second-mentioned person is entitled
to be paid by the first-mentioned person
compensation for the detriment suffered.

The amount of compensation payable under
subsection (1) or (2) is as agreed by the parties or,
in the absence of agreement, as determined by the
Authority that has the duty of administering and
enforcing the plan, and that amount may be
enforced as a debt in a court of competent
jurisdiction.

A person whose interests are affected by a
decision—

(a) of an Authority under subsection (3) as to the
amount of compensation payable; or

(b) of a consultative committee or the Minister
under subsection (1)—

(1) that a specified person must pay
compensation; or

(i1) that no compensation is payable—

may apply to the Tribunal for review of the
decision.

An application for review must be made within
28 days after the later of—

(a) the day on which the decision is made;

(b) if, under the Victorian Civil and
Administrative Tribunal Act 1998, the
person requests a statement of reasons for the
decision, the day on which the statement of
reasons is given to the person or the person is
informed under section 46(5) of that Act that
a statement of reasons will not be given.
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32G Amendment or revocation of approved management
plan

(1) The Minister may amend or revoke an approved
management plan.

(2) The Minister may only amend or revoke an
approved management plan if—

(a) the Minister has caused notice of the
proposed amendment or revocation to be
published and given in accordance with
section 27(4)(a); and

(b) the Minister has considered any submissions
made on the proposed amendment or
revocation within 60 days after the
publication or giving of notice of it in
accordance with section 27(4)(a)(i) or (ii),
whichever is the later; and

(c) in the case of a proposed amendment of the
plan, the Minister has appointed a
consultative committee to advise on the
amendment.

(3) Sections 29 and 31 apply in the case of a proposed
amendment to an approved management plan with
any necessary modifications, and as if in those
sections—

(a) areference to a consultative committee
appointed for the preparation of a draft
management plan were a reference to a
consultative committee appointed under this
section for the amendment of the plan; and

(b) areference to a draft management plan were
a reference to the proposed amendment of
the plan.
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32H Plan must be available for inspection

The following must keep a copy of an approved
management plan (as amended from time to time)
available at their offices for any person to inspect
during office hours free of charge—

(a) any Authority exercising a function under
this Act in the area concerned;

(b) any council in whose municipal district the
area concerned is wholly or partly situated;

(c) the responsible authority under the Planning
and Environment Act 1987 in relation to a

planning scheme for the whole or any part of

the area concerned.

Division 4—Minister's powers to
qualify rights

33 Definitions
In this Division—

qualify includes suspend, reduce, increase and
otherwise alter;

right to water means—

(a) any right to water conferred by any
provision of Division 1 of Part 2 other
than section 7(1) or 8(4)(c); and

(b) any environmental entitlement; and

(c) any bulk entitlement; and
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(d) in relation to any non-declared water
system, any licence issued under
section 51(1) or any registration
licence; and

(e) in relation to any declared water
system, any water share issued in
relation to the system.

33AAA Temporary qualification of rights to water

(1) If the Minister declares under this section that a
water shortage exists in an area or water system,
he or she may temporarily qualify any rights to
water whether or not they relate to the same area
or water system.

(2) The Minister may declare that a water shortage
exists in an area or water system if he or she is of
the opinion that the volume or quality of water
available in the area or system to satisfy any rights
to water (whether or not they relate to that area or
water system) is or will shortly be inadequate for
any reason.

(3) Before making a qualification to rights to water
under subsection (1) the Minister must notify the
Minister responsible for administering the
Agricultural and Veterinary Chemicals
(Control of Use) Act 1992.

33AAB Permanent qualification of rights to water

(1) Subject to subsection (2), following the
endorsement of a review under section 22T(1)(c)
or (d), the Minister may permanently qualify any
rights to water having regard to—

(a) the review as endorsed by the Minister; and

(b) any relevant report of a panel under
section 228S; and
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(c) any relevant— s.
. . . 33AAB(1)(c)
(i) economic and environmental matters;  substituted by
and No. 23/2019
s.23.

(i1) Aboriginal cultural values and uses of
waterways; and

(ii1) social and recreational uses and values
of waterways.

(2) A permanent qualification of rights to water under
subsection (1) must not take effect in relation to
an area or water system—

(a) within 15 years of the commencement of
section 14 of the Water (Resource
Management) Act 2005; or

(b) if such a permanent qualification has taken
effect in relation to that area or water system
within the preceding 15 years.

33AAC Procedures applying to qualifications isr‘-s?;iirgAd%y
(1) A qualification of rights to water under this :"1-29’2005

Division must be done by—

(a) giving notice of the qualification to the
person affected; or

(b) causing notice of it to be published in a
newspaper generally circulating—

(1) in the area to which the qualified rights
to water relate; or

(i1) in the area served by the water system
to which the qualified rights to water
relate.

(2) A notice given or published under subsection (1)
may specify the criteria according to which the
Minister determined the qualification.
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(3) For the purposes of a qualification under
section 33AAA, the Minister may, by Order
published in the Government Gazette—

(a) determine the class of any rights to water;
and

(b) assign a priority to each of those classes—

and any qualification under that section of rights
to water must be made in accordance with the
priority of the class of right concerned.

(4) Subject to subsection (3), any qualification under
section 33AAA of rights to water must apply to all
rights in the same proportion, unless the Minister
is of the opinion that the circumstances are so
extreme as to justify some other basis.

33AAD Conditions on certain qualifications

(1) If a bulk entitlement has been qualified under this
Division, the Minister may impose conditions or
duties as to one or more of the following matters
on the holder of the bulk entitlement—

(a) monitoring the impacts of the qualification
and advising the Minister of the outcomes of
the monitoring;

(b) requiring any program of works or actions to
be carried out by the holder of the bulk
entitlement for the purpose of mitigating any
adverse effect or the risk of any adverse
effect—

(1) on the maintenance of the
environmental water reserve in
accordance with the environmental
water reserve objective; or

(i) on the holder of any other entitlement,
licence or right under this Act;
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(c) requiring payments to be made to other
Authorities for the purposes specified in the

notice of qualification under section 33AAC,

including conditions as to—

(1) if any program of works is carried out
by another Authority for a purpose
specified in paragraph (b), payments
that are to be made to reimburse the

cost of the carrying out of the program;

and

(i) the manner in which any payments are
to be made;

(d) operating arrangements that are required as a

result of the qualification.

(2) A condition or duty imposed on the holder of a
bulk entitlement under subsection (1) must be set
out in the notice of the qualification under
section 33AAC.

Division 5—State observation bores

33A Power to enter land

(1) The Minister, or a person authorised in writing
by the Minister for the purpose, may enter, in
accordance with subsection (2), any land on
which a State observation bore is located for the
purpose of—

(a) carrying out observations (including taking
water samples); or

(b) operating, maintaining, altering or
decommissioning the bore.
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(2) The power of entry under subsection (1) may be
exercised—

(a) in the case of Crown land, at any time; or

(b) in the case of land other than Crown land,
between 7 a.m. and 7 p.m. or, during an
emergency, at any time.

33B Compensation

(1) The Minister, or a person authorised in writing
by the Minister for a purpose referred to in
section 33 A, must cause as little damage and
inconvenience as possible in the performance of
his or her functions under this Division.

(2) The Minister is liable to compensate any person
who has—

(a) sustained any pecuniary loss; or
(b) incurred any expense—

as a direct, natural and reasonable consequence of
the performance of a function under this Division
by the Minister, or a person authorised in writing
by the Minister for a purpose referred to in
section 33A.

(3) The Minister is not liable to compensate a person
for consequential loss.

(4) Any claim for compensation must be made and
dealt with in accordance with the Land
Acquisition and Compensation Act 1986 as if it
were a claim under section 47(1) of that Act.

33C Right to take water for domestic and stock use from
a State observation bore

A person may only exercise the right conferred by
section 8(1)(d) in relation to a State observation
bore if the person first obtains the written
permission of the Minister.
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33D Offence to interfere etc. with State observation bore

(1) A person must not, without the consent of the
Minister, destroy, damage, remove, alter or in any
way interfere with any State observation bore.

Penalty: For a first offence, 20 penalty units or
imprisonment for 3 months.

For a subsequent offence, 40 penalty
units or imprisonment for 6 months.

(2) A person who is guilty of an offence under
subsection (1) that is of a continuing nature is
liable, in addition to the penalty set out at the foot
of that subsection, to a further penalty of not more
than 5 penalty units for each day during which the
offence continues—

(a) after service of a notice of contravention on
the person under section 151; or

(b) if no notice of contravention is served, after
conviction.
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Part 3AA—Victorian Environmental

Water Holder

Division 1—Establishment of the Water Holder
33DA Definitions

(1)

2

In this Part—

acting Commissioner means a person appointed
to act as a Commissioner under
section 33DI;

Chairperson means the Commissioner appointed
as the Chairperson of the Water Holder
under section 33DF(1)(a);

Commissioner means a person appointed as a
Commissioner under section 33DF(1);

corporate plan means a plan made under
section 33DV or varied under section 33DW;

Deputy Chairperson means the Commissioner
appointed as the Deputy Chairperson of the
Water Holder under section 33DF(1)(b);

public entity has the same meaning as in the
Public Administration Act 2004;

seasonal watering plan means a plan made under
section 33DX;

seasonal watering statement means a statement
issued under section 33DY.

A reference in sections 33DF(4), 33DJ, 33DK
and 33DL to a Commissioner includes a reference
to an acting Commissioner.
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33DB Victorian Environmental Water Holder S.33DB
. . inserted b
(1) There is established a body corporate called the No. 50/2010
Victorian Environmental Water Holder. s.4.

(2) The Water Holder—
(a) has perpetual succession; and
(b) has an official seal; and

(c) may sue or be sued in its corporate name;
and

(d) may acquire, hold and dispose of real and
personal property; and

(e) may do and suffer all acts and things that a
body corporate may by law do and suffer.

(3) All courts must take judicial notice of the Water
Holder's official seal affixed to a document and,
until the contrary is proved, must presume the seal
was duly affixed.

(4) The official seal of the Water Holder must be kept
in the custody that is directed by the Water Holder

and must not be used except as authorised by the
Water Holder.

Division 2—Objectives, functions and powers

of the Water Holder
33DC Objectives of the Water Holder S.33DC
. . inserted by
The objectives of the Water Holder are to manage  No. 502010
the Water Holdings for the purposes of— s.4.

(a) maintaining the environmental water reserve
in accordance with the environmental water
reserve objective; and

(b) improving the environmental values and
health of water ecosystems, including their
biodiversity, ecological functioning and
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water quality, and other uses that depend on
environmental condition.

S. 330D 33DD Functions of the Water Holder

inserted by

:‘2 502010 (1) The functions of the Water Holder are to do the
amended by following in accordance with the objectives of the
No. 23/2019

s. 24 (LA Water Holder—

s. 39B(1)).

(a) apply and use water in the Water Holdings
and otherwise exercise rights in the Water
Holdings in accordance with this Act;

(b) acquire and purchase rights and entitlements
for the Water Holdings and dispose of and
otherwise deal in rights and entitlements in
the Water Holdings in accordance with this
Act;

(c) plan for the purposes of paragraphs (a)
and (b);

(d) enter into any agreements for the purposes of
paragraphs (a) and (b);

(e) enter into any agreements for the purposes
of the co-ordination of the exercise of
rights under any water right or entitlement
held by another person, including the
Commonwealth Environmental Water
Holder;

(f) enter into any agreements with any person
for the provision of works by that person to
enable the efficient application or use of
water in the Water Holdings.

isn- s?’e:’;'tje?j(a (2) In performing its functions, the Water Holder
No. 23/2019 must consider opportunities to provide for the
s. 24.

following, consistently with its objectives and the
requirements of this Act or any other Act—

(a) Aboriginal cultural values and uses of
waterways;
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(b) the social and recreational uses and values of
waterways.

33DE Powers of the Water Holder

The Water Holder has the power to do all things
necessary or convenient to be done for, or in
connection with, or incidental to, the performance
of its functions, powers and duties.

Division 3—Governance of the Water Holder
33DF Constitution of the Water Holder
(1) The Water Holder consists of—

(a) one full-time or part-time Commissioner
who is the Chairperson of the Water Holder;
and

(b) at least two full-time or part-time
Commissioners, one of whom is the Deputy
Chairperson of the Water Holder; and

(c) any further full-time or part-time
Commissioners—

appointed by the Governor in Council on the
recommendation of the environment Minister.

(2) The environment Minister must not recommend a
person for appointment under subsection (1)
unless that person has knowledge of, or
experience in, one or more of the following
fields—

(a) environmental management;
(b) sustainable water management;
(c) economics;

(d) public administration.
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(3) In addition to the requirement set out in
subsection (2), the environment Minister must
not recommend a person for appointment under
subsection (1)(c) unless the environment Minister
considers the appointment necessary to enable the
Water Holder to perform its functions.

(4) An act or decision of the Water Holder is not
invalid merely because of a defect or irregularity
in the appointment of a Commissioner.

33DG Terms and conditions of appointment

(1) A Commissioner is appointed for the period, not
exceeding 5 years, that is specified in his or her
instrument of appointment.

(2) A Commissioner is subject to the terms and
conditions specified in his or her instrument of
appointment.

(3) A Commissioner is eligible for reappointment.
33DH Removal of Commissioners

(1) The Governor in Council, on the recommendation
of the environment Minister, may remove a
Commissioner from office if the Commissioner
has—

(a) refused, neglected or failed to carry out the
duties of his or her office; or

(b) demonstrated inefficiency or misbehaviour
in carrying out the duties of his or her office;
or

(c) become an insolvent under administration; or

(d) not complied with any relevant rules made
under Division 6; or

(e) been found guilty of an indictable offence.
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(2) If a Commissioner is removed from office under
subsection (1), the environment Minister must
cause the reasons for that removal to be laid
before each House of Parliament within 5 sitting
days of that House after that removal.

S. 33Dl
inserted by
No. 50/2010
s.4.

33DI Acting Commissioners

(1) The Governor in Council, on the recommendation
of the environment Minister, may appoint a
person to act as a Commissioner—

(a) during a vacancy in the office of a
Commissioner; or

(b) for a period during which a Commissioner is
unable to perform the functions of his or her
office.

(2) An acting Commissioner is appointed for the
period, not exceeding 6 months, specified in his or
her instrument of appointment.

(3) An acting Commissioner is subject to the terms
and conditions specified in his or her instrument
of appointment.

(4) An acting Commissioner is eligible for
reappointment.

(5) The Governor in Council, on the recommendation
of the environment Minister, may remove an
acting Commissioner from office at any time.

S.33DJ
inserted by
No. 50/2010
s.4.

33DJ Declaration of pecuniary interests

(1) If a Commissioner has a direct or indirect
pecuniary interest in a matter which he or she
is considering or is about to consider in the
course of performing his or her duties, the
Commissioner must as soon as practicable after
the Commissioner has become aware of the
relevant facts declare the nature of that interest
to the other Commissioners.
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(2) Subsection (1) does not apply if the interest is as a
result of the supply of goods or services that are
available to members of the public on the same
terms and conditions.

(3) If a Commissioner has made a declaration under
this section, the Commissioner must not take any
further part in any decision in relation to the
matter, unless the environment Minister directs
otherwise.

(4) An act or decision of the Water Holder is not
invalid merely because of a failure to comply with
this section.

33DK Payment of Commissioners

A Commissioner is entitled to be paid any
remuneration and any travelling and other
allowances that are fixed by the Governor in
Council from time to time.

33DL. Meetings of the Water Holder

(1) The Chairperson may convene as many meetings
of the Water Holder as the Chairperson considers
necessary.

(2) The Chairperson must preside at a meeting at
which the Chairperson is present.

(3) If the Chairperson is absent, the Deputy
Chairperson must preside at the meeting.

(4) If the Chairperson and Deputy Chairperson are
absent, the Commissioners present must appoint a
Commissioner to preside at the meeting.

(5) The quorum for a meeting is a majority of the
Commissioners appointed for the time being.

(6) A question arising at a meeting is determined by a
majority of the votes of the Commissioners
present and voting on the question.
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(7) The person presiding at a meeting has a
deliberative vote and, in the event of an equality
of votes on any question, a second or casting vote.

(8) Subject to this Act, the Water Holder may regulate
its own proceedings.

33DM Staff . 33DM
inserted by
(1) The Water Holder may employ any staff that are :‘2_50’2010
necessary for the Water Holder to perform its
functions, powers or duties under this Act under
Part 3 of the Public Administration Act 2004.
(2) The Water Holder may enter into agreements or
arrangements for the use of the services of any
staff employed under Part 3 of the Public
Administration Act 2004 or by an Authority or
other public entity.
33DN Consultants S. 33DN
inserted by
The Water Holder may engage persons with :‘2_50’2010
suitable qualifications and experience as
consultants on any terms and conditions the
Water Holder considers appropriate.
33DO Water Holder Trust Account S. 3300
inserted by
(1) There is established in the Trust Fund an account :‘:_50’2010

known as the "Water Holder Trust Account".

(2) There may be paid into the Water Holder Trust
Account the following—

(a) money donated to the Water Holder;

(b) money paid to the Water Holder by another
person, including the Commonwealth
Environmental Water Holder, pursuant to an
agreement with that person;

(c) any other money received by, or on behalf
of, the Water Holder in the performance of
its functions, powers and duties.
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(3) There must not be paid out of the Water Holder
Trust Account any money except for—

(a) the purpose of meeting the objectives of the
Water Holder; or

Note

The objectives of the Water Holder are set out in
section 33DC.

(b) if the money was received by way of
donation, a purpose that is consistent with
the purpose for which the money was
donated.

33DP Delegation

The Water Holder may delegate any of its
functions, powers or duties, except this power of
delegation or a prescribed function, power or duty,
to—

(a) a member of staff employed under
section 33DM; or

(b) a Commissioner; or

(c) an Authority that has a waterway
management district; or

(d) any other person, or class of persons,
approved by the environment Minister.

33DQ Application of Public Administration Act 2004

The Public Administration Act 2004 applies to
the Water Holder as if the Water Holder were a
public entity, but not a small entity, within the
meaning of that Act.

33DR Application of Financial Management Act 1994

The Financial Management Act 1994 applies to
the Water Holder as if the Water Holder were a
public body within the meaning of that Act.
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Division 4—Accountability of the Water Holder
33DS Ministerial directions

(1) The environment Minister may give a written
direction to the Water Holder in relation to the
performance of its functions, powers or duties.

(2) A direction given under subsection (1) must not
include a direction relating to—

(a) a particular application or use of water in the
Water Holdings or other exercise of rights in

the Water Holdings; or

(b) a particular acquisition or purchase of a right

or entitlement for the Water Holdings or a
particular disposal of or other dealing in a

right or entitlement in the Water Holdings—

other than to ensure consistency with a corporate

plan or with any relevant rules made under
Division 6.

(3) The environment Minister must notify the Water
Holder in writing of his or her intention to give a

direction under subsection (1) at least 14 days
before giving that direction.

(4) As soon as practicable after giving a direction
under subsection (1), the environment Minister

must publish in the Government Gazette notice of
the direction, including a statement or summary of

the contents of the direction.

(5) The Water Holder is required to include a
statement or summary of the contents of any
direction received under subsection (1) in its
annual report.

33DT Reporting requirements

The Water Holder must include in its annual
report information as to the performance of its
functions, powers and duties in that year in
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accordance with any relevant rules made under
Division 6.

33DU Recording requirements

The Water Holder must keep and maintain records
to accurately account for the performance of its
functions under section 33DD(a) and (b) in
accordance with any relevant rules made under
Division 6.

Division 5—Planning by the Water Holder
33DV Preparation of corporate plan

(1) The Water Holder must prepare a corporate
plan for each financial year and submit it to the
environment Minister at least 2 months before
the start of each financial year.

(2) A corporate plan must include the following
information in respect of the financial year to
which the plan relates and in respect of each of
the 3 subsequent financial years—

(a) the strategies and policies the Water Holder
will carry out to achieve its objectives, and
perform its functions;

(b) governance, funding and reporting
arrangements the Water Holder expects to
undertake for those strategies and policies;

(c) performance indicators the Water Holder
intends to apply to the performance of its
functions;

(d) any other information required to be
included by any relevant rules made under
Division 6.
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(3) In preparing a corporate plan, the Water Holder
must—

(a) comply with any procedural or consultative
requirements under any relevant rules made
under Division 6; and

(b) have regard to any matters required under
any relevant rules made under Division 6.

(4) The environment Minister may direct the Water
Holder in writing, within 2 months after a
corporate plan is submitted under subsection (1),
to vary the plan as the environment Minister
thinks fit.

(5) The environment Minister must publish in the
Government Gazette a direction given under
subsection (4).

(6) The Water Holder must make a corporate plan
publicly available at the office of the Water
Holder or on its website.

33DW Variation of corporate plan during operation of isr;s?;ﬁ‘gby
plan No. 50/2010
s.4.

(1) A corporate plan may be varied after the start of
the financial year to which the plan relates—

(a) at the direction of the environment Minister;
or

(b) on the motion of the Water Holder.

(2) The environment Minister must publish in the
Government Gazette a direction given under
subsection (1)(a).

(3) Before varying a corporate plan under
subsection (1)(b), the Water Holder must submit
the proposed variation to the environment
Minister.

(4) The environment Minister may agree to the
proposed variation.
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(5) If the Minister does not agree to the proposed
variation, the environment Minister must so notify
the Water Holder within 30 days of a submission
being made under subsection (3).

33DX Seasonal watering plans

(1) The Water Holder must make a seasonal watering
plan for the whole of the State for each water
season.

(2) For the purposes of subsection (1), the Water
Holder may make seasonal watering plans for
different parts of the State.

(3) A seasonal watering plan must include the
following information in respect of the water
season to which the plan relates and in respect of
the part of the State to which the plan relates, if
the plan is made for a part of the State—

(a) a forecast of climatic conditions; and

(b) priorities for the performance of its functions
under section 33DD(a) and (b); and

(c) any other information required to be
included by any relevant rules made under
Division 6.

(4) A seasonal watering plan may be varied by the
Water Holder at any time.

(5) Before making or varying a seasonal watering
plan, the Water Holder must—

(a) take into consideration any relevant seasonal
proposals prepared by an Authority that has a
waterway management district under
section 192A; and

(b) ensure the plan is consistent with any
requirements set out in a bulk entitlement or
an environmental entitlement held by the
Water Holder; and
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(c) comply with any procedural or consultative
requirements under any relevant rules made
under Division 6; and

(d) have regard to any matters required under
any relevant rules made under Division 6.

(6) The Water Holder must make a seasonal watering
plan publicly available at the office of the Water
Holder or on its website.

33DY Seasonal watering statements S. 33DY
inserted by

(1) The Water Holder may issue a seasonal watering N 302010
statement for any part of the State in respect of the

whole or a part of a water season.

(2) A seasonal watering statement may authorise an
Authority that has a waterway management
district to apply or use water in the Water
Holdings or otherwise exercise rights in the
Water Holdings within the waterway management
district of the Authority on behalf of the Water
Holder.

(3) A seasonal watering statement must include, in
respect of the part of the State and the water
season to which the statement relates—

(a) the Authority that may apply or use water in
the Water Holdings or otherwise exercise
rights in the Water Holdings on behalf of the
Water Holder; and

(b) in respect of water that is to be applied or
used, the rights that are to be exercised under
the rights or entitlements in the Water
Holdings and any other rights in the Water
Holdings that are to be exercised; and

(c) the purpose for which, the amounts of which
and the circumstances in which water under
rights and entitlements referred to in
paragraph (b) is to be applied or used; and
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(d) any other information required to be
included by any relevant rules made under
Division 6.

(4) A seasonal watering statement may be made at
any time during the water season to which the
statement relates.

(5) A seasonal watering statement must be consistent
with a seasonal watering plan for the same water
season to which the statement relates.

(6) Before making a seasonal watering statement the
Water Holder must—

(a) ensure the statement is consistent with any
requirements set out in a bulk entitlement or
an environmental entitlement held by the
Water Holder; and

(b) comply with any procedural or consultative
requirements under any relevant rules made
under Division 6; and

(c) have regard to any matters required under
any relevant rules made under Division 6.

(7) In the event of any inconsistency between
seasonal watering statements, the most recent
statement is to prevail to the extent of that
inconsistency.

(8) The Water Holder must make a seasonal watering
statement publicly available at the office of the
Water Holder or on its website.

33DZ Water Holder may request information relating to
water season

The Water Holder, by giving written notice to an
Authority that has a waterway management
district, may require the Authority to give the
Water Holder any information relating to the
application or use of water in the Water Holdings
or other exercise of rights in the Water Holdings
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within the waterway management district of the
Authority in accordance with a seasonal watering
statement.

Division 6—Ministerial rules relating to
Water Holder

33DZA Ministerial rules relating to Water Holder

(1) The environment Minister, by Order published in
the Government Gazette, may make rules in
relation to—

(a) information for the purposes of reporting
requirements under section 33DT;

(b) information for the purposes of recording
requirements under section 33DU;

(c) procedural and consultative requirements
relating to the preparation of corporate plans,
seasonal watering plans and seasonal
watering statements;

(d) matters that the Water Holder must have
regard to when preparing corporate plans,
seasonal watering plans and seasonal
watering statements;

(e) information that must be included in
corporate plans, seasonal watering plans and
seasonal watering statements;

(f) consultative requirements to be undertaken
by the Water Holder with communities and
stakeholders;

(g) requirements as to the reporting by the Water
Holder to the environment Minister in
relation to the performance of its functions,
powers and duties;
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2)

3)

4)

(h) information that must be made publicly
available by the Water Holder relating to the
performance of its functions, powers or
duties or by Authorities that have waterway
management districts relating to the
application or use of water in the Water
Holdings in the waterway management
districts of those Authorities, being
information that will not disclose the
identity of any other person;

(i) the acquisition, purchase and disposal of, and
other dealing in, rights and entitlements in
the Water Holdings in accordance with this
Act;

(j) requirements as to how the Water Holder is
to make decisions as to the priority of
addressing seasonal watering proposals
prepared under section 192A by Authorities
that have waterway management districts.

An Order published under subsection (1) must
include the place at which a copy of the rules may
be inspected.

The environment Minister must not make any
rules in relation to any matter for which the
environment Minister may not give a written
direction under section 33DS.

The environment Minister must not make, amend
or vary any rules unless the environment Minister
has given the Water Holder and Authorities that
have waterway management districts notice in
writing of the proposed rule, amendment or
variation, and has considered any written
submission made by the Water Holder or an
Authority that has a waterway management
district in response to that notice.
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(5) The Water Holder and Authorities that have
waterway management districts must comply
with any relevant rules made under this section.
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Part 3A—Water shares

Division 1—Offence as to taking of water

33E Offences for taking water without a water share''

(1)

2

A person must not knowingly take water from a

relevant water source in a declared water system
without being authorised to do so under a water

share, being a taking that results in—

(a) land, works or water being seriously
damaged; or

(b) another person suffering substantial
economic loss.

Penalty: For an individual, 10 years
imprisonment or 1200 penalty units or
both;

For a body corporate, 6000 penalty
units.

A person must not recklessly take water from a
relevant water source in a declared water system
without being authorised to do so under a water
share, being a taking that results in—

(a) land, works or water being seriously
damaged; or

(b) another person suffering substantial
economic loss.

Penalty: For an individual, 5 years imprisonment
or 600 penalty units or both;

For a body corporate, 3000 penalty
units.
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(3) A person must not take water from a relevant
water source in a declared water system without
being authorised to do so under a water share.

Penalty: For an individual, 240 penalty units;

For a body corporate, 1200 penalty
units.

(4) A person does not commit an offence under
subsection (1), (2) or (3) if the person takes
water—

(a) for domestic and stock use from a spring or
soak; or

(b) from a dam, that is water taken from the dam
other than for domestic and stock use, being
water in the dam—

(i) that has been taken from another
relevant water source under an
authorisation to do so under this or any
other Act; or

(i1) that has been collected from a roof; or

(c) from a dam, that is water taken from the dam
for domestic and stock use, other than water
in the dam that has been taken from a
waterway or aquifer without an authorisation
to do so under this or any other Act; or

(d) under any other authorisation to do so by or
under this or any other Act.

(5) In this section—

relevant water source means any of the
following—

(a) a waterway (including the River
Murray);

(b) an aquifer;
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(c) aspring or soak;
(d) adam.

33EA Evidentiary provisions for offences under
section 33E

(1) In any proceeding for an offence under section
33E(1), (2) or (3) against a person, evidence that
water has been taken to, diverted to or used on
land occupied by the person is evidence that the
person took the water and, in the absence of
evidence to the contrary, is proof of that fact.

(2) To avoid doubt, subsection (1) applies to a person
who is the occupier of land who is also the owner
of the land.

(3) In a proceeding for an offence under section
33E(1), (2) or (3), if a person has been found
guilty of an offence under section 288(1), (2)
or (3) in relation to a meter of an Authority that
measures the amount of water that is taken to,
delivered to or used on land, the finding of guilt
is evidence that—

(a) the person took water and, in the absence of
evidence to the contrary, is proof of that fact;
and

(b) the person was not authorised to take the
water and, in the absence of evidence to the
contrary, is proof of that fact.

33EB Power to issue infringement notice in relation to
offence under section 33E(3)

(1) An authorised water officer may serve an
infringement notice on a person whom the officer
has reason to believe has contravened
section 33E(3) if the person—
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(a) was not authorised to take water under a
water share; and

(b) took an amount of water equal to, or less
than, 10 megalitres.

(2) An authorised water officer may serve an
infringement notice on a person whom the officer
has reason to believe has contravened section
33E(3) if the person—

(a) was authorised to take a specified amount of
water under a water share (the authorised
amount); and

(b) took an amount of water in addition to the
authorised amount and the amount of that
additional water—

(i) was equal to, or less than, 20% of the
total authorised amount; and

(i1) was equal to, or less than,
10 megalitres.

Division 2—Issuing and nature of water share

33F Issuing and nature of water shares

(1) The Minister may issue a water share in respect of
a declared water system.

(2) Subject to this Act, a water share authorises the
taking of water under the water allocation for the
share during the water season for which the water
allocation is allocated.

Note

The operation of some provisions of this Act affects the
taking or use of water under a water share. Section 33AD is
an example of such a provision.
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(3) The authority to take water under a water share is
subject to any other provisions of this Act or any
regulations or instruments made under this Act or
a licence or permit issued under this Act
regulating the following—

(a) the place at which water can be taken;
(b) the times or rate at which water can be taken.

(4) The Minister may issue a share under this
section—

(a) on receiving an application for a share under
section 33L; or

(b) under a contract for the sale of the share
entered into in accordance with section 33P;
or

(c) on receiving an application under
section 33M, in the case of the holder of a
right in another State or a Territory that is
equivalent to that of ownership of a water
share.

33G Matters the Minister must determine in issuing a
water share

On issuing a water share the Minister must
determine—

(a) the water system for which the share is
issued, and, if that water system is divided
into zones, the zone for which the water
share is issued; and

(b) the share of water available from the water
system under the water share, which must be
expressed as a maximum volume of water
over a period defined by the Minister; and

(c) the class of reliability of the share; and

(d) any other prescribed matter.
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33H Matters Minister must specify in issuing water share g 33y

. . .. inserted b
On issuing a water share the Minister must No, 8912005
specify— s.41.
(a) in the case of a water share issued under this
Part to more than one person, whether the
share is to be held by those persons—
(1) as joint tenants; or
(i1) as tenants in common;
(b) whether or not the water share is an
associated water share, and if the water share
is an associated water share—
(1) the land specified in a water-use licence
or water-use registration with which it
is associated; and
(i1) the water-use licence or water-use
registration in which the land is so
specified;
(c) the Authority (if any) that is responsible for
providing services in respect of the water
share.
331 Circumstances in which Minister must not issue a S.33l
inserted by
share No. 99/2005
s.41.
* * * * * S. 33I(1)
repealed by
No. 542009
s.5.

(2) The Minister must not issue a share under this
Division if the Minister is of the opinion that—

(a) the issue of the share would be in conflict
with any approved management plan for a
water supply protection area under
Division 3 of Part 3; or
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(b) the issue of the share may result in the
permissible consumptive volume for the
proposed associated water system being
exceeded; or

(c) the issue of the share would be in conflict
with any relevant bulk entitlement.

33J Matters to be considered in issuing certain water
shares

(1) The Minister, in issuing a water share and in
making a determination under section 33G(b)
or (¢) in respect of a water share, where the
associated water system for that water share is
subject to a bulk entitlement or is a water system
in respect of which a permissible consumptive
volume has been declared, must consider—

(a) whether the issue of the share would be
consistent with the bulk entitlement or with
the permissible consumptive volume for the
water system (as the case requires); and

(b) the effect that the issue is likely to have on—

(i) other water shares for which the water
system is the associated water system,;
and

(i) any environmental entitlement to which
the associated water system is subject;
and

(ii1) the needs of other potential applicants.

(2) The Minister, in issuing a water share and in
making a determination under section 33G(b)
or (c) in respect of a water share to which
subsection (1) does not apply, must consider—

(a) the existing and projected availability of
water in the associated water system for the
water share; and
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(b) the existing and projected quality of water in
the associated water system; and

(c) any adverse effect that the allocation or use
of water under the water share is likely to
have on—

(1) existing authorised uses of water
provided from the associated water
system; and

(i1) any waterway or aquifer; and

(d) any water in the associated water system in
respect of which the applicant is already the
owner of a water share; and

(e) the need to protect the environment,
including the riverine and riparian
environment; and

(f) the conservation policy of the government;
and

(g) any adverse effect the issue of the share or
the determination (as the case requires) is
likely to have on the maintenance of the
environmental water reserve in accordance
with the environmental water reserve
objective; and

(h) government policies concerning the
preferred allocation or use of water
resources; and

(1) the needs of other potential applicants; and
(j) so far as is available to the Minister—

(1) any relevant report or statement
prepared under any Act; and

(i1) the findings of or any evidence given or
submissions made to any relevant
investigation or inquiry held under any
Act or held by any Committee of the
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Cabinet, government department or
public statutory body, whether or not
under an Act; and

(k) any other matter that the Minister thinks fit
to have regard to.

(3) This section does not apply to the issue of a water
share under an application under section 33M.

33K Matters to be considered in issuing water shares on
interstate applications

The Minister, in issuing a water share on an
application under section 33M must consider—

(a) any relevant rules made under Division 13;
and

(b) the provisions of any agreement under
Division 8; and

(c) the effect of the issue of the share on usage
of water; and

(d) the impact of subsidies; and

(e) any other matter that the Minister considers
relevant.

Division 3—Application for or sale of water shares
33L Application for water share

(1) A person may apply to the Minister for the issue
of a water share.

(2) An application under subsection (1)—

(a) must specify the proposed associated water
system for the share; and

(b) in the case of an application by more than
one person, must specify whether the share is
to be held by the applicants—
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(1) as joint tenants; or

(i1) as tenants in common.

33M Applications for water shares by holders of >3 by
interstate right No. 99/2005
s.41.

A person who is the holder of a right in another
State or a Territory that is equivalent to that of
ownership of a water share, may apply to the
Minister, in accordance with the agreement
entered into under Division 8, for a water share to
be issued under this Part on the cancellation of the
equivalent right in the other State or Territory.

. . o . S.33N
33N Minister to defer application where area is proposed inserted by

to be a water supply protection area No. 99/2005
s. M.
(1) The Minister must defer consideration of an

application for the issue of a water share under
section 33L or under section 33M if a notice has
been published under section 27(4)(a)(i) that
relates to either or both of the following—

(a) the protection of groundwater resources that
are specified as a water system in the
application;

(b) the protection of surface water resources that
are specified as a water system in the
application.

(2) Deferral of an application under subsection (1) has
effect until either of the following occurs—

(a) an Order is made under section 27(1); or
(b) anotice is published under section 27(10).
(3) If—

(a) an Order is made under section 27(1); and
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(b) a management plan for the area that is the
subject of the Order has not been approved
under section 32A(6)—

the Minister must further defer consideration of an
application deferred under subsection (1) in
respect of the area until notice of the approval or
refusal of a draft management plan has been
published under section 32A(7).

330 Minister to advise applicant of decision

The Minister must advise an applicant for a water
share of the Minister's decision on the application
in writing.

33P Sale of water shares by Minister

(1) The Minister may enter into a contract for the sale
of a water share either—

(a) on conducting an auction for the sale of
water shares; or

(b) after inviting and considering tenders for the
sale of water shares; or

(c) in any other manner that the Minister thinks
fit.

(2) The Minister must not enter into a contract for the
sale of a water share unless he or she has first
caused a notice to be published in the Government
Gazette and in a newspaper circulating generally
in the area of the proposed associated water
system for the share—

(a) declaring that the water share is available to
be purchased by any person who satisfies the
requirements specified in the notice; and

(b) giving details of the method by which the
water share is to be sold.
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Division 4—Variation of water shares

33Q Power of Minister to vary water shares s.33Q
.. .. . . inserted by
(1) The Minister, on receiving an application under No. 99/2005
this Division to do so may vary his or her s.41.
determination under section 33G as to a water
share by—

(a) determining that the water share is to be
converted to a water share with a different
associated water system, and for this purpose
the Minister may determine a variation in the
maximum volume in accordance with the
relevant rules made under Division 13; or

(b) determining that the water share is to be
converted to a water share for another zone
in the associated water system, and for this
purpose the Minister may determine a
variation in the maximum volume in
accordance with the relevant rules made
under Division 13; or

(c) determining that the water share is to be
converted to a water share with a different
class of reliability, and for this purpose the
Minister may determine a variation in the
maximum volume in accordance with the
relevant rules made under Division 13; or

(d) varying any determination of a matter
prescribed under section 33G(d).

(2) In making a determination under subsection (1),
the Minister must have regard to the relevant rules
made under Division 13.

33R Applications for variation of water shares S. 33R
inserted by
No. 99/2005
The owner of a water share may apply to the By

Minister for a determination under this Division.
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(Heading)
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No. 99/2005
s.41.

S. 33T(1)
amended by
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No. 28/2014
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Division 5—Dealings with water shares

33S Transfer of ownership of water share

(1) The owner of a water share may transfer
ownership of that share to a person.

(2) In the case of transfer of ownership of a water
share owned by more than one person—

(a) a person who is the owner of a portion of a
water share as a tenant in common may
transfer that person's portion of the
undivided whole of the water share without
the consent of the other tenants in common;

(b) in any other case, one of the owners of the
water share must not transfer his or her
ownership of the water share without the
consent of each of the other owners of the
water share.

(3) A transfer of ownership of a water share under
this section does not have the effect of assigning
any water allocated under the water allocation for
that share before the recording of the transfer.

33T Limited term transfers of rights to future water
allocations under water shares

(1) The owner of a water share may transfer the
whole of the right to future water allocations
under that share for a fixed period to any person.
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2

3)

4)

)

A transfer under this section must specify the
period for which the right is being transferred,
being a period of not more than 20 years.

A transfer under this section entitles the holder of
the transfer to take water under future water
allocations under the water share—

(a) from the date on which the transfer is
recorded in the water register; or

(b) if a later date is specified in the transfer, that
date.

A transfer under this section may have the effect,
if so specified in the transfer, of enabling the
taking of water under a water allocation from a
water system that is not the associated water
system for the water share.

The holder of a limited term transfer may
surrender the limited term transfer.

33TA Standing directions as to future water allocations
under water shares

(1)

2

3)

An owner of a water share may give a direction
to an Authority under which the whole of the
right to future water allocations under that share
is transferred to the person nominated in the
direction (a standing direction).

A standing direction entitles the person nominated
in the direction to take water under future water
allocations under the water share.

A standing direction may have the effect, if so
specified in the direction, of enabling the taking
of water under a water allocation from a water
system that is not the associated water system for
the water share.
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(4) A standing direction takes effect on the date on
which the Minister approves the giving of it under
section 33X(1)(ba).

(5) A standing direction remains in effect until—

(a) its revocation is approved under
section 33TB; or

(b) the water share is—
(1) divided under section 33Y; or

(i1) consolidated with another water share
under section 33Z; or

(iii) surrendered under section 33AA; or

(iv) cancelled under section 33AB

or 33ABA.
?{ sf:tTe% by 33TB Ministerial approval of revocation of standing
No. 28/2014 direction
s.5.
The Minister, on application by the owner of a
water share, may approve the revocation of a
standing direction.
S. 33U 33U Assignment of water allocation
inserted by
No. 99/2005
s. 41.
S.3u1) by (1) The holder of a water share may assign the whole
Nos 85/2006 or a part of the water allocation available to that
po person under that share (at the time at which the
s.3(Sch. assignment is made) to any person.
item 75.1),
50/2010
s.6(1),
substituted by
No. 28/2014
s. 6(1).
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(1A)

2

3)

“4)

)

A person who, as a result of the operation of
section 33S(3), has a water allocation available to
them, may assign the whole or a part of the
allocation to any person.

A tenant in common of a water share may not
separately assign the water allocation available to
that person under the share.

An assignment under this section entitles the
holder of the assignment to take water under the
water allocation under the water share from the
date specified in the assignment.

An assignment under this section may have the
effect, if so specified in the assignment, of
enabling water to be taken under a water
allocation from a water system that is not the
associated water system for the water share.

In this section holder of a water share means—

(a) in the case of a water share in respect of
which there is no limited term transfer or
standing direction, the owner of the water
share; or

(b) in the case of a water share in respect of
which there is a limited term transfer, the
holder of that transfer; or

(c) in the case of a water share in respect of
which there is a standing direction, the
person nominated in the direction.
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33V Further assignment of water allocation

(M

2

3)

A person to whom the whole or a part of a water
allocation has been assigned under

section 33U(1), or under this section, may assign
the whole or a part of the assigned water
allocation to any person.

An assignment under this section may have the
effect, if so specified in the assignment, of
enabling the taking of water under a water
allocation from a water system that is not the
associated water system for the water share.

An assignment under this section entitles the
holder of the assignment to take water under the
water allocation under the water share from the
date specified in the assignment.

33W Offence to give a transfer, standing direction or
assignment without Ministerial approval

(1)

A person must not do any of the following without
the approval of the Minister—

(a) transfer ownership of a water share; or

(b) transfer ownership of a water share that is
subject to a mortgage recorded under
clause 1 of Schedule 12A; or

(c) give a limited term transfer; or
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(d) give a standing direction; or
(e) give a water allocation assignment.
Penalty: 60 penalty units.

(2) Subsection (1) does not apply to a transfer of
ownership of a water share on the death of a
person by the legal personal representative of
the person to the person entitled to inherit the
water share from the deceased person.

33X Ministerial approval

(1) The Minister may, on application by a person,
approve—

(a) the transfer of ownership of a water share
under this Division; or

(ab) the transfer of ownership of a water share
that is subject to a mortgage recorded under
clause 1 of Schedule 12A; or

(b) the giving of a limited term transfer under
this Division; or

(ba) the giving of a standing direction; or

(c) the giving of a water allocation assignment
under this Division.

% % % * %

(3) The Minister must not—
(a) give an approval under subsection (1)(a)—

(1) if any fee under Division 9 that is
payable in relation to the share is
outstanding; or

(i1) for any other prescribed reason; or
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(b) give an approval under subsection (1)(b)
or (c) for any prescribed reason.

(4) In giving an approval under subsection (1), the
Minister must have regard to any relevant rules
made under Division 13.

:::;gzj by (5) An approval under subsection (1)(a) or (b)
No. 85/2006 remains in force—
s.12(2). ) .
(a) for the prescribed period; or
(b) if no period has been prescribed under
paragraph (a), for 2 months.
S. 33Y 33Y Division of water shares
inserted by
:‘23_912005 (1) The Minister may, on the application of the owner
of a water share, divide the water share either—
(a) by cancelling the water share and by issuing
new shares in respect of the volume of the
water share; or
(b) by varying the water share so as to
reduce the volume that is specified in the
application, and issuing one or more new
water shares in respect of the volume that
is specified in the application.
S.33Y(2) . . .
substitated by (2) In granting an application under subsection (1),

No. 85/2006 the Minister must consider any relevant rules

s.13. made under Division 13.
S.33Y(3) S
substited by (3) On the division of a water share under

No. 85/2006 subsection (1), any mortgage that applied to the
s.13. water share immediately before that division is,
on and from the division, deemed to apply—

(a) in the case of the cancellation of the old
share under subsection (1)(a), to each new
share that is issued; or
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(b) in the case of the variation of one share and
the issue of one or more new shares under
subsection (1)(b), to the share that is varied
and to each new share that is issued.

(4) On the division of a water share under isn-s?;mg)by
subsection (1), any limited term transfer that No. 3212010
applied to the water share immediately before s.13.
that division is, on and from that division,
deemed to apply—

(a) in the case of the cancellation of the old
share under subsection (1)(a), to each new
share that is issued; or

(b) in the case of the variation of one share and
the issue of one or more new shares under
subsection (1)(b), to the share that is varied
and to each new share that is issued.

33Z Consolidation of water shares S.332
inserted by

No. 99/2005

(1) The Minister may, on the application of an owner 7.7

of two or more water shares, consolidate those
water shares either—

(a) by cancelling the water shares and issuing
one water share in respect of the maximum
volumes of both shares; or

(b) by cancelling one or more of the water
shares and adding the maximum volumes of
the cancelled water shares to the maximum
volume of one or more of the other water
shares.

(2) The Minister must not consolidate water shares
under subsection (1) unless—

(a) the persons who own each of the shares are
the same; and

(b) each of the shares is owned in the same
proportions and the same manner.
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(3) In consolidating a water share under
subsection (1), the Minister—

(a) must not cancel a water share if there is a
recorded mortgage or limited term transfer
over the water share; and

* * * * *

(c) must not do so unless each of the shares
specifies the same water system and the
same class of reliability; and

(d) must consider any relevant rules made under
Division 13.

(4) On the consolidation of water shares under
subsection (1), if the rules made under Division 13
so provide—

(a) any recorded mortgage; or
(b) any limited term transfer—

over a water share to which maximum volume has
been added is deemed to apply to the whole of the
share (including that part to which the volume has
been added).

Division 6—Surrender and cancellation of
water shares

33AA Surrender of water share

(1) The owner of a water share may apply to the
Minister to surrender the water share to the
Crown.

(2) On receiving an application under this section, the
Minister may authorise the applicant to surrender
the water share to the Crown.
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(3) The Minister may refund to a person who has
surrendered a water share under this section, the
whole or that part of a fee paid under Division 9
that relates to any period of time occurring after
the surrender of the water share.

33AB Cancellation where interstate rights are obtained isiitﬁ?i by
(1) A person who is or persons who are the owners of :‘239’2005
a water share may, in accordance with the
agreement entered into under Division 8, apply to
the Minister for the water share to be cancelled,
on the issuing of the equivalent right in the other
State or Territory.
* * * * * S.33AB(2)
repealed by
No. 5412009
s.7.
(3) The Minister, in cancelling a water share under
this section must consider—
(a) any relevant rules made under Division 13;
and
(b) the provisions of the agreement.
33ABA Cancellation where rights outside declared water isr;s?;ﬁﬁy
system are obtained No. 85/2006
s.15.

(1) A person who is the owner of a water share may
apply to the Minister for the water share to be
cancelled on the issuing of a right in a non-
declared water system.

(2) The Minister, in cancelling a water share under
this section must consider any relevant rules under
Division 13.
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Division 7—Water allocations

S.33AC 33AC Water allocations

inserted by .
No. 99/2005 (1) In the case of a declared water system for which
s.41. a seasonal determination has been made for a

water season, the Minister must, from time to

time during the water season, determine, for each
water share for which that system is the associated
system, amounts of water that are to be allocated
to that share from the water determined to be
available for allocation to water shares in the
seasonal determination.

:ﬁ:&i‘j}w (2) In the case of a declared water system for which
No. 3212010 an Authority has not been appointed under
s.14. section 64GA to make seasonal determinations,

the water allocation that may be taken in a water
season for each water share for which that system
is the associated water system, is to be the
maximum volume determined by the Minister
under section 33G(b) for that share.

53340 b  33AD Declaration for taking of water allocation under

No. 99/2005 water share in subsequent water season

S. 41’ o . . .

substituted by (1) The Minister may make a declaration in respect of
2‘_"1':_2/2010 water shares, authorising the taking of water that

is entitled to be taken under any water allocation
for the water shares in a subsequent water season.

(2) A declaration under subsection (1) may apply to—

(a) water shares in a water system or part of a
water system; or

(b) aclass or classes of water shares in a water
system or part of a water system.

(3) Any taking of water under a declaration under
subsection (1) is subject to any terms and
conditions specified by the Minister in the
declaration.
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(4) The Minister must cause notice of the making of a
declaration under subsection (1) to be published—

(a) in the Government Gazette; and

(b) in a newspaper circulating generally in the
area to which the declaration applies.

(5) A declaration under subsection (1) has effect on
the publication of notice of the making of the
declaration in the Government Gazette.

Division 8—Intrastate and interstate agreements
and approvals

33AE Interstate agreement as to dealings in water rights S. 33AE

L. . . inserted by
The Minister may enter into an agreement with a  No.99/2005

Minister of any other State or a Territory of the s.41.
Commonwealth—

(a) for the conversion of water shares or
equivalent rights in one State or Territory
into water shares or equivalent rights in
another State or Territory; and

(b) for the recognition of rights in one State or
Territory in another State or Territory; and

(c) for the assignment of water allocations from
one State or Territory to another State or

Territory.
33AF Offence to take interstate water without approval of I‘T‘]s:’g;'; by
Minister No. 99/2005
s.41.

A person must not take water from a declared
water system in Victoria under a right in another
State or a Territory of the Commonwealth that is
an equivalent right to a water share unless that
person has first obtained the approval of the
Minister to do so under this Division.

Penalty: 60 penalty units.
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s. 4.

S. 33AH
inserted by
No. 99/2005
s. 41.

S.33Al
inserted by
No. 99/2005
s. 41.
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33AG Approval of Minister to taking of interstate water

(1) For the purposes of section 33AF the Minister, on
application, may approve a taking of water from a
declared water system by the applicant subject to
any conditions that the Minister thinks fit.

(2) In giving an approval under subsection (1) the
Minister must consider—

(a) any relevant rules made under Division 13;
and

(b) the provisions of any agreement under this
Division; and

(c) the effect of the giving of the approval on the
usage of water; and

(d) the impact of subsidies; and

(e) any other matter the Minister considers
relevant.

33AH Offence to take water under a water allocation
outside the associated water system without
approval of Minister

A person must not take water under a water
allocation outside the associated water system for
a water share under which that allocation is made
unless that person has first obtained the approval
of the Minister to do so under this Part.

Penalty: 60 penalty units.

33A1 Approval of Minister to taking of water outside
water system

(1) For the purposes of section 33AH the Minister, on
application, may approve a taking of water by the
applicant subject to any conditions that the
Minister thinks fit.
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(2) In giving an approval under subsection (1) the
Minister must consider—

(a) any relevant rules made under Division 13;
and

(b) the provisions of any agreement under this
Division; and

(c) the effect of the giving of the approval on the
usage of water; and
(d) the impact of subsidies; and

(e) any other matter the Minister considers
relevant.

Division 9—Fees for provision of services to owners
of water shares

33AJ Service provision fees

(1) Each Authority that provides services to the
owners of water shares, that are services provided
in relation to the water shares may make a
determination for or with respect to fees to be paid
by the owner of the water share for the provision
of those services including but not limited to—

(a) obligations as to the payment of any such
fees; and

(b) the amount of any such fees.

(2) The Authority may make a determination under
subsection (1) at any time while any such water
shares are in force.

(3) An Authority that has made a determination under
subsection (1) may do any of the following—

(a) amend or revoke the determination;
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S.33AK
inserted by
No. 99/2005
s.41.

S.33AL
inserted by
No. 99/2005
s.41.

S. 33AM
inserted by
No. 99/2005
s. 41.
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(b) impose conditions on the determination
(either as to the manner of payment of fees
or any other matter).

33AK Fee to be a charge over water share

Where a person is liable to pay a fee determined
by an Authority under this Division to the
Authority in respect of a water share owned by
that person, the amount due is a charge on the
water share, (whether or not the Authority has
agreed to defer the whole or a part of the payment
of the amount) that ranks before any mortgage
over the water share.

Division 10—Associated water shares

33AL Determination as to water share being an associated
water share

(1) The Minister may determine that a water share is
associated with land that is specified in a water-
use licence or a water-use registration.

(2) The Minister may make a determination under
subsection (1) on receiving an application under
this Division.

33AM Matters to be considered in making of the
determination as to associated water shares

(1) The Minister must not make a determination
under section 33AL unless the Minister is satisfied
that—

(a) in the case of an application by a person who
wholly owns or who will wholly own the
share, the applicant is—

(1) the owner or occupier of land specified
in a water-use licence or water-use
registration; or

(i1) a related person to a person who is the
owner or occupier of any such land; or
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(b)

(©)

(2) The

in the case of an application by a person or
persons who are or who will become joint
tenants of the share, half or more of the
tenants are persons who are—

(1) the owner or owners or occupier or
occupiers of land specified in a water-
use licence or water-use registration; or

(i1) a related person or related persons to a
person who is or persons who are the
owner or Owners or occupier or
occupiers of any such land; or

in the case of an application by a person or
persons who are or who will become tenants
in common of the share, half or more of the
ownership of the share is by a person who is
or persons who are—

(1) the owner or owners or occupier or
occupiers of land specified in a water-
use licence or water-use registration; or

(i1) a related person or related persons to a
person who is or persons who are the
owner or owners or occupier or
occupiers of any such land.

Minister must not make a determination

under section 33AL unless—

(a)

(b)

the Minister is satisfied that the maximum
volume of the share together with the
maximum volumes of any other water shares
that are associated with the land specified in
the application is not more than twice the
maximum volume of water that is allowed to
be used under the water-use licence or water-
use registration (as the case requires) on the
land; and

the application is consistent with any
relevant rules made under Division 13.
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inserted by
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s. 41.
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(3) The Minister must not determine that a water
share is associated with land that is specified in a
water-use licence or a water-use registration if
there are no works or systems that are available or
that are reasonably likely to be available to supply
or deliver water to the land.

33AN Determination as to cessation as associated water
share where no works etc. available

(1) The Minister may revoke a determination under
section 33AL, in relation to a water share, if the
Minister is satisfied that there are no works or
systems that are available or that are reasonably
likely to be available to supply or deliver water to
the land with which the share is associated.

(2) The Minister may make a determination under
subsection (1) either of his or her own motion or
after receiving an application under this Division.

(3) The Minister must not make a determination
under subsection (1) of his or her own motion
unless the Minister has first notified the owner of
the water share of the proposal to make the
determination.

33A0 Revocation of associated water share determination
by Minister

(1) Where section 33AN does not apply, the Minister
may revoke a determination under section 33AL,
in relation to a water share, of his or her own
motion if the Minister is satisfied that—

(a) in the case of a water share—

(1) that is wholly owned by one person the
owner is not—

(A) the owner or occupier of the land
with which the share is associated;
or
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(B) arelated person to a person who is
the owner or occupier of the land
with which the share is associated;
or

(i1) the owners of which are joint tenants,
more than half of the tenants are not—

(A) the owner or owners or occupier
or occupiers of the land with
which the share is associated; or

(B) arelated person or related persons
to a person who is or persons who
are the owner or owners or
occupier or occupiers of the land
with which the share is associated;
or

(ii1) that is owned by persons who are
tenants in common, more than half of
the ownership of the share is by a
person who is not or persons who are
not—

(A) the owner or owners or occupier
or occupiers of the land with
which the share is associated; or

(B) arelated person or related persons
to a person who is or persons who
are the owner or owners or
occupier or occupiers of the land
with which the share is associated;
or

(b) the land with which the water share is
associated is no longer the subject of a
water-use licence or water-use registration.

(2) In any case except that of a transfer of ownership
under section 33S, the Minister must not make a
determination under subsection (1), unless the
Minister has first notified the owner or owners of
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s. 41.

S.33AP(2)
repealed by
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inserted by
No. 99/2005
s. 41.

S. 33AQ(2A)
inserted by

No. 32/2010

s.16.
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the water share of the proposal to make the
determination.

33AP Revocation of associated water share determination
on application

(1) The Minister may, on application by a person
under this Division, revoke a determination under
section 33AL in relation to a water share.

* * * * *

33AQ Applications for and notices of determinations
under this Division

(1) On making a determination under this Division
the Minister must give notice in writing of the
making of the determination to the owner of the
water share.

(2) A person may apply to the Minister for a
determination under section 33AL if that person—

(a) is an owner of the water share to which the
application relates; or

(b) has applied under Division 2 for the issue
of the water share to which the application
relates; or

(c) is a person to whom ownership of the water
share to which the application relates is
being transferred under Division 5.

(2A) The owner of an associated water share may
apply to the Minister for a determination under
section 33AN.

(3) The owner of an associated water share may
apply to the Minister for a determination under
section 33AP in respect of that share.
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Pt 3A Div. 11
(Heading)
repealed by
No. 54/2009
s.9.

* * * * * S.33AR

inserted by
No. 99/2005
s. 4,
amended by
No. 85/2006
s.17,
repealed by
No. 54/2009
s.10.

33AS Obligations for water share owners on cessation of g 33as

ownership or occupation of land inserted by
No. 99/2005
(1) A person who owns a water share that is an s.41.

associated water share must notify the Minister of
any cessation of ownership or occupation of the
land that is associated with the water share.

Penalty: 20 penalty units.

* * * * * S.33AS(2)
repealed by
No. 54/2009
s.11.

* * * * * S. 33AS(3)
amended by
No. 85/2006
s.18,
repealed by
No. 54/2009
s. 11.

* * * * * S. 33AS(4)
repealed by
No. 54/2009
s.11.

* * * * * S.33AT
inserted by
No. 99/2005
s. 4,
repealed by
No. 54/2009
s.12.
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inserted by
No. 99/2005
s. 4,
amended by
No. 85/2006
s. 19,
repealed by
No. 54/2009
s.12.

S.33AV
(Heading)
substituted by
No. 32/2010
s.17(1).
S.33AV
inserted by
No. 99/2005

s. 4,
substituted by
No. 85/2006

s. 20.

Water Act 1989
No. 80 of 1989
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Division 12—Miscellaneous matters as to

water shares

33AV Effect of death of owner or holder of certain other
interests

(1

)

3)

4

)

(6)

On the death of a person who is the sole owner of
a water share, the share forms part of the estate of
that person.

On the death of a person who owns a water share
as a joint tenant with other persons, the remaining
owners of the water share become the joint
owners of the share.

On the death of a person who owns a water share
as a tenant in common with other persons, that
person's portion of the water share becomes part
of the estate of that person.

On the death of a person who is the sole holder of
a limited term transfer, the transfer forms part of
the estate of that person.

On the death of a person who holds a limited term
transfer as a joint tenant with other persons, the
remaining holders of the limited term transfer
become the joint holders of the transfer.

On the death of a person who holds a limited term
transfer as a tenant in common with other persons,
that person's portion of the limited term transfer
becomes part of the estate of that person.
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(7) On the death of a person who holds a mortgage
over a water share, the mortgage forms part of the
estate of that person.

(8) On the death of a person who holds a mortgage
over a water share as a joint tenant with other
persons, the remaining holders of the mortgage
become the joint holders of the mortgage.

(9) On the death of a person who holds a mortgage
over a water share as tenant in common with other
persons, that person's portion of the mortgage
becomes part of the estate of that person.

33AVA Effect of death of person who holds a water
allocation

(1) This section applies if—

(a) there is water available for a person to take
under—

(1) a water allocation under a water share
held by the person as a result of the
operation of section 33S(3); or

(i1) a standing direction; or

(ii1) an assignment of a water allocation
under a water share to the person under
section 33U; and

(b) the person dies.

(2) An assignment (in accordance with section 33U)
or a further assignment (in accordance with
section 33V) of the water allocation may be made
by—

(a) if the deceased person was the only person
who could have taken water under the water
allocation—a person authorised to act on
behalf of the estate of the deceased person;
or

Authorised by the Chief Parliamentary Counsel

163

S. 33AV(7)
inserted by
No. 32/2010
s.17(2).

S.33AV(8)
inserted by
No. 32/2010
s.17(2).

S. 33AV(9)
inserted by
No. 32/2010
s.17(2).

S.33AVA
inserted by
No. 28/2014
s.10.



S. 33AW
inserted by
No. 99/2005
s.41.

S. 33AX
inserted by
No. 99/2005
s. 41.

S. 33AX(d)
amended by
No. 54/2009
s.13.

S. 33AX(ea)
inserted by
No. 28/2014
s.11.
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(b) if the deceased person was not the only
person who could have taken water under the
water allocation—a person authorised to act
on behalf of the estate of the deceased person
together with the other persons.

33AW Applications under this Part
An application to the Minister under this Part—

(a) must be in the form and made in the manner
approved by the Minister; and

(b) must be accompanied by the prescribed fee.

33AX Application for Tribunal to review certain decisions
of Minister as to water shares

A person may apply to the Tribunal for a review
of a decision of the Minister to—

(a) refuse an application by the person for the
issue of a water share; or

(b) refuse an application by the person for the
variation of a water share; or

(c) make a determination under section 33G; or

(d) refuse to approve the transfer of ownership
of a water share under section 33X(1)(a); or

(e) refuse to approve a limited term transfer of a
water share under section 33X(1)(b); or

(ea) refuse to approve the giving of a standing
direction under section 33X(1)(ba); or

(f) refuse to approve a water allocation
assignment under section 33X(1)(c); or

(g) refuse an application by the person to divide
a water share or to consolidate two or more
water shares; or
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(h) refuse an application by the person for the
cancellation of a water share under
section 33AB; or

(1) refuse an application under section 33AG or

section 33Al.
; : ot S. 33AY
33AY Time for making application incerted by
An application under section 33AX must be made :‘239’2005
within 28 days of the later of—
(a) the day on which the decision is made; or
(b) if, under the Victorian Civil and
Administrative Tribunal Act 1998, the
person requests a statement of reasons for the
decision, the day on which the statement of
reasons is given to the person or the person is
informed under section 46(5) of that Act that
a statement of reasons will not be given.
Division 13—Rule making powers of Minister
33AZ Rule making powers for water shares S.33AZ
.. . . inserted b
(1) The Minister may, by Order, published in the No. 9912005
Government Gazette, set out rules— s.41.

(a) with respect to adjustment of volumes to be
applied to transfers, assignments and
variations of water shares; and

(b) as to the circumstances in which the consent
of any Authority under this Act will be
required to transfers or assignments under
this Part; and

(c) as to any matters relating to applications
under this Part; and

(d) as to the circumstances in which the Minister
will give or refuse to give approvals under
this Part; and
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(e) as to the circumstances in which water shares
will be consolidated or divided under this
Part; and

(f) as to the circumstances in which the Minister
will make determinations under Division 10
of this Part; and

(g) as to any other matters the Minister is
authorised to make rules for under this Part.

(2) An Order under this section may be amended or
revoked in the same manner as that in which it is
made.
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Part 4—Allocation of water

Division 1—Bulk entitlements

34 Definition and disallowance

. e e . . o S. 34(1)
(1) In this Division Authority means amended by
(a) any water corporation empowered to carry :::szgi,ggs?

out any function under this Act in relation to  item17.2),
water supply or irrigation; or g?lszgsim
items 11.2,
11.3),
11011994
s.41(Sch. 1
items 11.2,
11.3),
12111994
s. 188(a)(b),
6211995
s.9(2),
69/2000

s. 65(2),
substituted by
No. 32/2010
s.18(1).

* * * * * S. 34(1)(b)
repealed by
No. 23/2019
s.103.

(c) a generation company within the meaning
of the Electricity Industry Act 2000; or

(d) the Minister administering the
Conservation, Forests and Lands
Act 1987.

(1A) In this Division, Authority, in addition to any %s?;‘:(tlﬁ‘)by
other meaning set out in subsection (1), also No. 50/2010
means the Water Holder to the extent of any bulk ~ s-8(1):
entitlement referred to in paragraph (f) of the
definition of Victorian Environmental Water

Holdings.
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S.34(2)
amended by
Nos 62/1995
s. 7(a),
12/1996

s. 5(1),
32/2010
s.18(2).

S. 34(3)
amended by
No. 62/1995
s. 7(b).

S. 34(4)
amended by
No. 62/1995
s. 7(c).

S. 34(5)
inserted by
No. 12/1996
s.5(2),
amended by
No. 50/2010
s. 8(2).

S.34A
inserted by
No. 32/2010
s.19.

S.34B
inserted by
No. 32/2010
s.19.
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2

3)

4)

)

Note

Sections 23, 24 and 25 of the Subordinate
Legislation Act 1994 apply to an Order made
under this Division by the Minister or Governor
in Council as if the Order were a statutory rule
within the meaning of that Act that had been laid
before each House of Parliament on the day on
which the Order, or a notice stating the place
where copies of the Order can be obtained, was
published in the Government Gazette.

An Order referred to in subsection (2) may be
disallowed in whole or in part by resolution of
either House of Parliament in accordance with the
requirements of section 23 of the Subordinate
Legislation Act 1994.

Disallowance under subsection (3) is deemed to
be disallowance by Parliament for the purposes of
the Subordinate Legislation Act 1994.

It is sufficient compliance with the requirements
of sections 42(1)(c), 42(5)(b), 44(1) and 47(4)(b)
for an Order to be published in the Government
Gazette if a notice is published in the Government
Gazette stating the place where copies of the
Order can be obtained.

Grant of bulk entitlement

The Minister may by Order published in the
Government Gazette grant a bulk entitlement to
water to an Authority, on approving an application
under section 42(1)(c).

34B Authorisation of entitlement

Subject to this Act, a bulk entitlement authorises
the holder to take and use water in accordance
with the terms of the entitlement.

The operation of some provisions of this Act affects the taking and
use of water under a bulk entitlement. Section 47DA is an example
of such a provision.
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S.35
amended by
Nos 50/1992
s. 6(2),
62/1995

s. 6(3),
85/2006 s. 21,
32/2010 s. 20,
repealed by
No. 23/2019
s.104.

36 Application for bulk entitlement

(1) An Authority may apply to the Minister for the
grant of a bulk entitlement to—

(a) water in a waterway (including the River
Murray); or

(b) groundwater; or

; S.36(1)(c)
(c) water, other than recycled water, in any armendeq by

works of another Authority; or Nos 5011992

s.10(Sch.
item 11.3),
12111994

s. 188(c),
6211995
s.10(a),
99/2005

s. 15(a).

* * * * * S. 36(1)(d)
inserted by
No. 121/1994
s. 188(c),
amended by
No. 99/2005
s. 15(b),
repealed by
No. 85/2006
s.22.
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S. 36(1)(e)
inserted by
No. 1211994
s. 188(c),
amended by
Nos 62/1995
s. 10(b),
86/1995s. 5,
99/2005

s. 15(c),
repealed by
No. 23/2019
s.105.

S. 36(1)(f)
inserted by
No. 62/1995
s.10(b),
amended by
No. 99/2005
s. 15(d).

S. 36(2)(b)
amended by
No. 5/2002
s.12,
repealed by
No. 32/2010
s.21.

Water Act 1989
No. 80 of 1989

Part 4—Allocation of water

(f) any other water, other than recycled water, to
which an Authority has access.

(2) An application must—

(a) be made in a form and manner approved by
the Minister; and

* * * * *

(c) be accompanied by the prescribed
application fee.

(3) The Minister must forward a copy of an
application to—

(a) the Minister administering the
Conservation, Forests and Lands
Act 1987; and

(b) the Minister administering the Planning and
Environment Act 1987; and

(c) any public statutory body which the Minister
considers may be directly affected by the
application.
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(4) For the purposes of this section, waterway
includes any collection of water which is from
time to time replenished in whole or in part by
water coming by a natural sub-surface path from a

waterway.
% % % & % S.37
repealed by
No. 32/2010
s. 22,
38 Advertisement etc. of application
(1) This section applies to an application—
(a) under section 36(1) for the grant of a bulk
entitlement; or
(b) under section 44 for the amendment of a
bulk entitlement; or
* * * * * S. 38(1)(c)
repealed by
No. 5012010
s.9.
(d) under section 47 for the conversion of an
existing entitlement.
o : S.38(2
(2) The Minister may do cither or both of the ameé d)ed by
following— Nos 62/1995
s.18(a),
3212010s. 23.
(a) himself or herself give notice of an S. 38(2)a)
. . . . . . . amended by
application to which this section applies in Nos 62/1995
any manner that he or she thinks fit or S

require the applicant to do so in any manner
specified by the Minister;

(b) by notice served on the applicant require the
applicant—

(i) to provide the further information
specified in the notice within the period
specified in the notice; or
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3)

(i1) to participate in an investigation
specified in the notice designed to
enable the Minister to assess the likely
effects of granting the application and
to bear all of the cost of that
investigation or the part of that cost
specified in the notice.

A notice given under paragraph (a) of

subsection (2) may invite submissions on the
application to be made in the manner specified in
the notice within the period specified in the notice.

39 Appointment of panel

(1)

2

3)

4)

The Minister may appoint a panel of persons to
consider submissions made on an application
under section 36(1).

Subject to anything specified by the Minister
when appointing the panel, a panel may regulate
its own proceedings.

If submissions on the application have not been
invited by a notice given under section 38(2)(a),
the panel must cause a notice to be published in

a newspaper circulating generally in the area
concerned inviting submissions on the application
within the period specified in the notice.

The Minister must make sure that any person
that receives a copy of the application under
section 36(3) is informed of—

(a) the appointment of a panel under
subsection (1); and

(b) that person's right to make a submission on
the application.
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(5) In considering the matter before it, a panel must
have regard to—

(a) all submissions referred to it that were
made in accordance with a notice under
section 38(1)(a) in the manner and within
the period specified in the notice; and

(b) all submissions made to the panel in the
manner and within the period specified by
the panel; and

(c) any further information provided to the
Minister under section 38(2)(b)(i); and

(d) the results of any investigation carried out by

the Minister under section 38(2)(b)(ii).

(5A) The panel must report its findings to the Minister
within the period specified by the Minister.

(6) The panel may include in its report any
recommendations that it thinks fit.

(7) A member of a panel is entitled to be paid any
fees and allowances fixed by the Minister.

40 Matters to be taken into account

(1) In considering an application under section 36(1),

the Minister must have regard to the following
matters—

(a) the report of any panel appointed under
section 39(1);
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(ab) all submissions received by the Minister that
were made in accordance with a notice under
section 38(2)(a) in the manner and within the
period specified in the notice;

(b) the existing and projected availability of
water in the area;

(ba) the permissible consumptive volume, if any,
for the area;

(c) the existing and projected quality of water in
the area;

(d) any adverse effect that the allocation or use
of water under the entitlement is likely to
have on—

(1) existing authorised uses of water; or
(i1) a waterway or an aquifer; or

(ii1) the drainage regime within the meaning
of section 12(1); or

(iv) the maintenance of the environmental
water reserve in accordance with the
environmental water reserve objective;

(e) any water to which the applicant is already
entitled;

% % % * %
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(g) the need to protect the environment,
including the riverine and riparian
environment;

* * * *

(1) the conservation policy of the government;

(j) government policies concerning the
preferred allocation or use of water
resources;

(ja) whether the proposed source of water is
within a heritage river area or natural
catchment area within the meaning of the

Heritage Rivers Act 1992 and whether there

is any restriction on the use of the area under
that Actlz;

(k) if appropriate, the proper management of the
waterway and its surrounds or of the aquifer;

(I) the purposes for which the water is to be
used;

(m) the needs of other potential applicants;
(n) so far as available to the Minister—

(1) any relevant report or statement
prepared under any Act; or

(i1) the findings of, or any evidence given
or submission made to, any relevant
investigation or inquiry held under any
Act or held by any Committee of the
Cabinet, government department or
public statutory body whether or not
under an Act;

(o) any other matter that the Minister thinks fit
to have regard to.
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(2) In considering an application under section 36(1),
the Minister must give effect to an approved
management plan for any relevant water supply
protection area.

41 Application to be deferred in certain circumstances
It—

(a) anotice is published under
section 27(4)(a)(i); and

(b) an application is subsequently made under
section 36(1) in respect of groundwater in an
area that is the subject of the proposed
declaration—

the Minister must defer consideration of the
application until either—

(c) an Order is made under section 27(1); or

(d) a notice is published under section 27(10).

42 Determination of application

(1) The Minister may deal with an application under
section 36(1) in any of the following ways—

(a) refuse it;

% % % * %

(c) approve it.
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(2) The Minister must not approve an application
under subsection (1)(c) unless he or she considers
that the allocation of water under the entitlement
is not likely to have any significant impact in
terms of the matters required to be considered and
given effect to under section 40.

* * * %k *

43 Order granting entitlement

An Order granting an entitlement under this
Division may specify in relation to the entitlement
granted all or any of the following—

(a) ameans of quantifying the amount of water,
whether by volume or by reference to the
level of flow at a specified point or by
reference to a share of flow or storage or by
any other means or combination of means,
and if the amount of water is quantified by
reference to a share of storage, then by
reference, for example, to—

(1) the volumetric share of system capacity
available to the Authority;

(i1) the share of inflow to the storage
available to the Authority;

(ii1) the volumetric share of releases from
the storage available to the Authority;

(iv) the seepage and evaporative loss
adjustments to be debited to the
Authority;

(v) the share of inflow to be credited to the
Authority when its share of storage
capacity does not allow it to receive its
full share of inflow;
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(b) if the amount of water is quantified by
reference to a share of flow, then by
reference, for example, to the share of flow
past a specified point;

(ba) if the amount of water is part of the bulk
entitlement of another Authority, the
circumstances in which that other Authority
may exercise powers under section 141;

* * * %k *

(c) the obligations of the storage manager, the
resource manager and the environmental
manager;

(d) whether and, if so, in what manner and to
what extent the entitlement is transferable;

(e) the financial obligations of the Authority
(which may include the making of payments
to another Authority);

(f) water accounting procedures (which may
include the granting of credits to the
Authority in respect of water returned to the
source);

(g) arequirement that the Authority provide,
install and maintain at its own expense
metering equipment approved by the
Minister;

(h) arequirement that the Authority carry out
at its own expense a metering program
approved by the Minister for the purpose
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of providing the Minister with the type of
information specified in the Order at the
times and in the form and manner specified
in the Order;

(1) any other matter that the Minister thinks fit
to specify, which may include conditions
relating to—

(1) if appropriate, the protection of the
waterway or aquifer;

(i1) the returning of water to the source;

(i11) the protection of the environment,
including the riverine and riparian
environment;

(iv) the implementation of the conservation
policy of the Government;

(v) any other requirements as to the
maintenance of the environmental
water reserve in accordance with the
environmental water reserve objective.

43A Appointment of resource managers and
environmental managers

(1) The Minister may, in respect of each bulk
entitlement granted under this Division, appoint,
by instrument, an Authority or any other persons
as—
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(b) aresource manager; or

(c) an environmental manager—

on the terms and conditions specified in the
instrument of appointment.

(2) A person appointed under subsection (1) holds
office for the term specified by the Minister.

44 Amendment of entitlement by Order

(1) The Minister may amend a bulk entitlement, or
an entitlement to which section 35(2) applies by
Order published in the Government Gazette.

(2) An entitlement may only be amended under
subsection (1) on the application of—

(a) the Authority holding the entitlement; or

(b) another Authority with the support of
another Minister.

(3) The provisions of this Division relating to the
procedure to be followed with respect to an
application for the grant of an entitlement apply,
with any necessary modifications, with respect to
an application for the amendment of an
entitlement.
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(4) In this section amend, in relation to an entitlement g 444)

to which this section applies, includes the
consolidation of the entitlement with another such
entitlement.

44A Amendment of entitlement where water allocated to
environmental entitlement

(1

2

A bulk entitlement granted to an Authority under
this Division may be amended (by notice in
writing given by the Minister to the holder of the
entitlement) by removing from the entitlement any
water that is set aside for the environment through
the operation of a condition on the entitlement.

An entitlement must not be amended under
subsection (1) unless the Minister is allocating to
an environmental entitlement the water that is
subject of the condition under the bulk
entitlement.

44B Cancellation of bulk entitlement where water to be
transferred to environmental entitlement

(1

2

On application by an Authority to which a bulk
entitlement has been granted under this Division,
the Minister may cancel the bulk entitlement and
allocate an environmental entitlement under
Division 1A, either—

(a) for an equivalent volume to that in the bulk
entitlement; or

(b) on equivalent terms and conditions to those
specified in the bulk entitlement.

An entitlement must not be cancelled under
subsection (1) unless the Minister is allocating to
an environmental entitlement the water that is
subject of the bulk entitlement.
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(3) The cancellation of a bulk entitlement under
subsection (1) has effect from the time at which
notice in writing is given by the Minister to the
holder of the entitlement.

45 Minor amendment of bulk entitlement by notice

(1) The Minister may amend a bulk entitlement by
notice given to the holder of the entitlement.

(2) The Minister must not amend a bulk entitlement
under subsection (1) unless—

(a) the Authority holding the entitlement has
applied to the Minister for the amendment;
or

(b) the Minister has consulted with the Authority
holding the entitlement about the amendment
before making the amendment.

(3) In making an amendment under subsection (1),
the Minister must be of the opinion that the
amendment is necessary—

(a) to correct a mistake in the description of any
element of the entitlement; or

(b) to make a minor variation arising from
practical operations (including any dealing
in a right or entitlement under this Act); or

(c) to vary an obligation or impose a new
obligation on a resource manager, storage
manager or environmental manager; or

(d) to make any other amendment to the
entitlement that does not impact on another
person's entitlement to water and does not
adversely affect the environmental water
reserve.
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(4) An amendment to a bulk entitlement that is made

by notice under subsection (1) does not have
effect until notice of the making of the
amendment has been published in the Government
Gazette.

46 Assignment of water allocation S.46

(1)

2

3)

amended by
Nos 62/1995
s. 13, 5/2002
s. 16, 99/2005
s. 20, 32/2010
s. 31,
substituted by
No. 50/2010
s.11.

An Authority, by instrument, may assign the S.46(1)

. . substituted by
whole or a part of a water allocation available No. 28/2014
under a bulk entitlement held by the Authority s. 12
under this Division (at the time at which the

assignment is made) to any person.

The Authority must not assign a water allocation
under subsection (1) unless the Authority has first
obtained the approval of—

(a) the Minister; and

(b) where the case so requires, any other
Authority whose works will be used to
deliver the water.

An assignment under this section entitles the
holder of the assignment to take and, subject to
any other requirements of this Act, use water
under the water allocation under the bulk
entitlement from the date specified in the
assignment.
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46A Further assignment of water allocation

(M

(1A)

2

A person to whom the whole or a part of a water
allocation has been assigned under section 46, or
under this section, may assign the whole of the
assigned allocation to any person.

A person must not assign a water allocation under
subsection (1) unless the person has first obtained
the approval of—

(a) the Minister; and

(b) where the case so requires, any Authority
whose works will be used to deliver the
water.

An assignment under this section entitles the
holder of the assignment to take and, subject to
any other requirements of this Act, use water
under the water allocation under the bulk
entitlement from the date specified in the
assignment.

46B Offence to give an assignment without Ministerial
approval

(1)

A generation company, within the meaning of the
Electricity Industry Act 2000, must not assign a
water allocation under section 46 unless the
Minister has approved the assignment.

Penalty: 60 penalty units.
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(2) A person to whom the whole or a part of a bulk
entitlement has been assigned under section 46
or 46A, must not further assign the water
allocation under section 46A unless the Minister
has approved the assignment.

Penalty: 60 penalty units.

c el S.46C
46C Ministerial approval inserted by
- No. 50/2010
(1) The Minister may— s.11.

(a) on a request from the Authority, approve
the assigning of a water allocation for the
purposes of section 46; or

(b) on an application by a person, approve the
assigning of a water allocation for the
purposes of section 46A.

(2) The Minister, in deciding whether or not to
approve an assignment under subsection (1),
must have regard to—

(a) any adverse effect that the assignment is
likely to have on—

(1) other persons that take water from the
same water system; and

(i1) on the maintenance of the
environmental water reserve in
accordance with the environmental
water reserve objective;

(b) whether the assignment is in accordance
with any relevant rules made by the Minister
under section 47E;

(c) any other prescribed reason.

(3) Any request or application to the Minister to
which subsection (1) applies must—

(a) be made in a form and manner approved by
the Minister; and
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(b) contain any information that is required by
the Minister; and

(c) be accompanied by the prescribed fee, if any,
for the application.

46D Transfer of bulk entitlement

(1) An Authority that holds a bulk entitlement under
this Division may, by instrument, transfer the bulk
entitlement, in whole or in part, to any person.

(2) An Authority must not transfer a bulk entitlement
under subsection (1) unless the Authority has first
applied for and obtained the approval of the
Minister.

(3) An application to the Minister under
subsection (2) must—

(a) be made in a form and manner approved by
the Minister; and

(b) contain any information that is required by
the Minister; and

(c) be accompanied by the prescribed fee, if any,
for the application.

46E Ministerial approval for transfer

(1) Subject to this section, the Minister, on receiving
an application under section 46D(2), may approve
a transfer under section 46D.

(2) The Minister must not approve a transfer of the
whole or a part of a bulk entitlement held by the
Water Holder unless the Minister has first
obtained the approval of the environment
Minister.
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(3) The Minister—

(a) must not approve the transfer if he or she is
of the opinion that—

(1) the transfer is likely to have an adverse
effect on the maintenance of the
environmental water reserve in
accordance with the environmental
water reserve objective; or

(i1) the entitlement or part to be transferred
is not surplus to the needs of the
Authority; or

(b) in any other case, the Minister, in
considering whether or not to approve the
transfer, must have regard to—

(i) any of the matters mentioned in
section 40(1); and

(i1) any relevant rules made under
section 47E.

(4) In considering whether or not to approve the
transfer the Minister must give effect to an
approved management plan for any relevant
water supply protection area.

(5) The Minister must not deal with a transfer in a
way that is inconsistent with anything specified
in the Order granting the entitlement under

section 43(d).
46F Sale of bulk entitlement S. 46F
inserted by
: - No. 50/2010
(1) For the purposes of transferring a bulk entitlement (%,

under section 46D, the Authority has the power to
sell the whole or part of the bulk entitlement—

(a) at auction; or
(b) by inviting tenders; or

(¢) in any other manner it thinks fit.

Authorised by the Chief Parliamentary Counsel

187



S.46G
inserted by
No. 50/2010
s.11.

Water Act 1989
No. 80 of 1989

Part 4—Allocation of water

(2) If an Authority decides to sell the whole or part
of a bulk entitlement under this section, the
Authority must cause a notice to be published
in the Government Gazette and in a newspaper
circulating generally in the area concerned—

(a) declaring that the bulk entitlement, or a part
of the bulk entitlement, is available for
purchase; and

(b) giving details of the method by which the
bulk entitlement or part is to be sold.

46G Effect of transfer of bulk entitlement

(1) For the purposes of the transfer of a bulk
entitlement or a part of a bulk entitlement under
this Division, the Minister, by notice published in
the Government Gazette—

(a) must determine the right or entitlement under
this Act that the transferred entitlement is to
become; and

(b) may determine any conditions that are to
apply to the specified right or entitlement.

(2) The Minister must not determine a right or
entitlement under subsection (1) that the person
to whom it is being transferred is not otherwise
capable of holding.

(3) On the publication of the notice under
subsection (1), the entitlement or part that has
been transferred becomes the right or entitlement
determined by the Minister and is taken to have
been granted in accordance with this Act to the
person to whom the entitlement has been
transferred.

(4) On the publication of the notice under
subsection (1), in the case of the transfer of a part
of a bulk entitlement, the transfer has, in respect
of the bulk entitlement from which it is to be
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)

transferred, the effect that the bulk entitlement is
taken to be varied in accordance with this Act to
remove that part of the entitlement that is
transferred.

In making a determination as to a right or
entitlement under this section, the Minister is not
required to comply with any other provisions of
this Act.

47 Conversion of existing entitlements

(1

2

3)

4)

An Authority that has an entitlement to take S by
water referred to in paragraph (aa), (a) or (b) of Nos 5011992
section 35(2) or section 35(3) may apply to ?2‘13%94
the Minister to have the whole or part of that s.188(d),
entitlement converted into an entitlement or two :24159:51’)5

or more entitlements granted under this Division.  85/2006s. 25.
An application must—

(a) be made in a form and manner approved by
the Minister; and

(b) contain particulars of the entitlement held by
the applicant; and

(c) be accompanied by any prescribed
application fee.

The Minister must forward a copy of an
application to any entitlement holder whom the
Minister considers may be directly affected by the
application.

After considering any comments made on the
application by an entitlement holder to whom the
Minister forwarded a copy of the application, the
Minister may deal with an application in any of
the following ways—

(a) refuse it;
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S. 47(4)(b) (b) approve it (with or without modification)
;mef;g?ﬂ gg4 and by Order published in the Government
5_01888((1), Gazette in accordance with section 43

52415935 convert the whole or part of the entitlement
2'2,1392,’ into an entitlement or two or more

s.3(1). entitlements granted under this Division.
5410 by (5) Without limiting subsection (4)(b), a modification
No. 22/1999 under that subsection may provide for the granting
s-3(2). of a reduced or increased entitlement.

S.47A 47A Compliance with terms of bulk entitlement

inserted by

No. 62/1995

s.16.

S by (1) An Authority referred to in section 34(1)(c)

No. 32/2010 must comply with the specifications of an Order
s. 34.

granting a bulk entitlement to it.

(2) An Authority which contravenes subsection (1) is
guilty of an offence against this Act and liable to a
penalty of not more than 200 penalty units and in
the case of a continuing offence to a daily penalty
of not more than 80 penalty units for each day the
offence continues after conviction or after service
by or on behalf of the Minister of notice of
contravention of this section.

(3) The Minister may, by notice in writing to an
Authority which contravenes subsection (1),
require the Authority to take any action specified
in the notice within the time (being not less than
2 days) that is specified in the notice or any longer
time allowed by the Minister, to remedy the
contravention.

(4) If a notice of contravention is not complied with
within the time specified or any longer time
allowed by the Minister, the Minister may—
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(a) cause to be carried out any works and take
any other action the Minister decides is
necessary to remedy the contravention, and
recover reasonable costs from the Authority
on which the notice was served; and

(b) cause to be removed or disconnected any
works of the Authority in relation to which
the contravention occurs, and recover
reasonable costs from the Authority on
which the notice was served; and

(c) apply to a court for an injunction restraining
the Authority on which the notice was served
from contravening the notice.

47B Minister may request application

(1) The Minister may request an Authority, by notice
in writing to the Authority, to make an application
under section 36 or 47.

(2) If the Authority fails to make the application
requested under subsection (1) within 2 months
after the request the Minister may give notice to
the Authority that the Minister intends—

(a) to grant a bulk entitlement under this
Division to the Authority; or

(b) to convert the whole or part of an entitlement
referred to in paragraph (aa), (a) or (b) of
section 35(2) into an entitlement or 2 or
more entitlements under this Division.

(3) After giving notice in accordance with
subsection (2), the Minister may prepare a
proposed Order in accordance with section 43.

(3A) A proposed Order converting the whole or part
of an entitlement referred to in paragraph (aa),
(a) or (b) of section 35(2) into an entitlement or
2 or more entitlements under this Division may
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propose the granting of a reduced or increased
entitlement.

(4) The Minister must give notice of the proposed
Order in any manner that the Minister thinks fit.

(5) A notice given under subsection (4) may invite
submissions on the proposed Order to be made in
the manner specified in the notice within the
period specified in the notice.

(6) If the proposed Order converts the whole or part
of an entitlement referred to in paragraph (aa), (a)
or (b) of section 35(2) into an entitlement or 2 or
more entitlements under this Division, the
Minister must—

(a) forward a copy of the proposed Order to any
entitlement holder whom the Minister
considers may be directly affected by the
proposed Order; and

(b) consider any comments made on the
proposed Order by an entitlement holder to
whom the Minister forwarded a copy.

(7) After considering any submissions or comments
made on the proposed Order, the Minister may, by
Order published in the Government Gazette—

(a) grant the bulk entitlement under this
Division; or

(b) convert the whole or part of the entitlement
referred to in paragraph (aa), (a) or (b) of
section 35(2) into an entitlement or 2 or
more entitlements granted under this
Division—

as the case may be.
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(7A) An.Order converting the whole or part of an S.47B(7A)
entitlement referred to in paragraph (aa), (a) or (b) ihfl'se;;?g';lg
0.

of section 35(2) into an entitlement or 2 or more s.3(5).
entitlements under this Division may provide for
the granting of a reduced or increased entitlement.

(8) The provisions of this section apply despite any
other provisions of this Division.

47C Application for conversion of licences or water isn's“;"rti dby
shares to bulk entitlements No. 62/1995

s.16,
(1) An Authority that holds a water share or licence amended by

. . Nos 5/2002
under section 51 may apply to the Minister to s_‘;ss’ 9912005
have the water share or licence converted to a bulk s.43,322010
entitlement under this Division. s. 35,

substituted by

(2) An Authority that holds a water share or licence 2 01250 2010

under section 51 must apply to the Minister to
have the water share or licence converted to a bulk
entitlement under this Division, if requested to do
so by the Minister.

(3) An application to the Minister under this section
must—

(a) be made in a form and manner approved by
the Minister; and

(b) contain any information that is required by
the Minister; and

: - : S.47C(3)(c)
(¢) be accompanied by the prescribed fee, if any, 478 by

for the application. No. 29/2011
s.3(Sch. 1
item 105.2).

47CA Minister may convert licence or water share to bulk isn-stﬁg by

entitlement No. 50/2010
s.12.
(1) The Minister may convert a water share or licence

under section 51 that is held by an Authority to a
bulk entitlement under this Division held by that
Authority, on receiving an application from the
Authority under section 47C.
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(2) In considering an application under section 47C,
the Minister must have regard to any matter
referred to in section 40(1)(a) to (o).

47CB Effect of conversion

(1) On determining that a licence under section 51 or
water share is converted to a bulk entitlement, the
Minister must, by notice published in the
Government Gazette—

(a) in the case of a licence under section 51,
cancel the licence and either—

(i) amend an existing bulk entitlement to
add the amount of water that may be
taken and used in accordance with the
licence; or

(i1) create a new bulk entitlement to the
amount of water that may be taken and
used in accordance with the licence; or

(b) in the case of a water share, cancel the water
share and either—

(1) amend the bulk entitlement to add the
maximum volume of the water share; or

(i1) create a new bulk entitlement with the
maximum volume of the water share.

(2) The Minister may impose any terms and
conditions on the bulk entitlement created or
amended under subsection (1) that the Minister
thinks fit.

(3) In creating or amending bulk entitlement under
this section, the Minister is not required to comply
with any other provisions of this Act.

Authorised by the Chief Parliamentary Counsel

194



Water Act 1989
No. 80 of 1989

Part 4—Allocation of water

47D Minister may sell unallocated water

(1) Tf—

(2)

(b)

(©)

(d)

an entitlement to take water has been
converted, whether before or after the
commencement of section 11 of the Water
(Further Amendment) Act 1995, in
accordance with section 47; and

the entitlement is in respect of water in a

storage which on 1 January 1995 was owned

by the Rural Water Corporation; and

there is water in the storage that is not
allocated to the converted entitlement; and

the Minister has determined that the flow
of water out of the storage is adequate
having regard to the need to maintain the
environmental water reserve in accordance
with the environmental water reserve
objective—

the Minister may, by notice published in the
Government Gazette, declare that an amount of
water is unallocated water.

(2) If the Minister has made a declaration under
subsection (1), the Minister—

(a)

(b)

may by notice published in a newspaper
circulating generally in the area concerned,
declare that the unallocated water is

available for purchase by any person holding

the qualifications specified in the notice on
the terms and conditions specified in the
notice; and

must consult with the Authority responsible
for delivery of the water before determining
the terms and conditions of sale.
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(3) A declaration under subsection (2)(a) must—

(a) specify a means referred to in section 43(a)
of quantifying the amount of water; and

(b) specify the adjustment, if any, of volumes to
be applied to the transfer; and

(c) specify that, if unallocated water is to be
converted to a bulk entitlement after sale, the
sale is void if the Order granting the bulk
entitlement is disallowed by the Parliament
under section 34; and

(d) give details of the method by which the
unallocated water is to be sold, whether at
auction or by inviting tenders or in any other
manner that the Minister thinks fit.

(4) A transfer under this section is permanent.

(5) Following a transfer under this section, the
Minister must do any or all of the following as is
appropriate in the circumstances—

(a) grant a bulk entitlement to the purchaser by
Order published in the Government Gazette;

(b) amend a bulk entitlement held by the
purchaser in accordance with section 44
or 45;

(c) in the case of—

(i) water in a non-declared water system,
issue a licence under section 51 to the
purchaser; or

(i) water in a declared water system, issue
a water share under Part 3A to the
purchaser;
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(d) ensure that details of the sale are given to the
relevant Authority for entry on the water
register.

47DA Declaration for taking of water allocation under
bulk entitlement in subsequent water season

(1) The Minister may make a declaration in respect of
a bulk entitlement to take water in a water system,
authorising the taking of water that is entitled to
be taken under any water allocation for the bulk
entitlement in a subsequent water season.

(2) A declaration under subsection (1) may apply to—

(a) bulk entitlements in a water system or part of
a water system; or

(b) aclass or classes of bulk entitlements in a
water system or part of a water system.

(3) Any taking of water under a declaration of the
Minister under subsection (1) is subject to—

(a) the terms and conditions of the bulk
entitlement to which the water allocation
applies; and

(b) any terms and conditions specified by the
Minister in the declaration.

(4) The Minister must cause notice of the making of a
declaration under subsection (1) to be published—

(a) in the Government Gazette; and

(b) in a newspaper circulating generally in the
area to which the declaration applies.

(5) A declaration under subsection (1) has effect on
the publication of notice of the making of the
declaration in the Government Gazette.

Authorised by the Chief Parliamentary Counsel

197

S. 47D(5)(d)
substituted by
No. 32/2010

s. 36.

S.47DA
inserted by
No. 3212010
s.37.



Water Act 1989
No. 80 of 1989

Part 4—Allocation of water

S.47E 47E Rule making powers for bulk entitlements

inserted b .. . .

No. 9912005 (1) The Minister may, by Order, published in the

s.45. Government Gazette, set out rules—

S. 47E(1)(a) . .

aubstitated by (a) with regpect to adjustment of volumes to

No. 24/2013 be applied to permanent transfers of

s-10(1). bulk entitlements under this Division or
assignments under sections 46 and 46A; and

:ﬂﬂlﬁ"gy (b) as to the circumstances in which the consent

No. 24/2013 of any Authority under this Act will be

s.10(2). required to any such transfers or
assignments; and

:ﬂﬂlﬁy (c) as to any matters relating to applications for

No. 24/2013 such transfers or assignments; and

s.10(2).

:ﬂﬂlﬁ‘gy (d) as to the circumstances in which the Minister

No. 24/2013 will give or refuse to give approvals for such

s.10(2). transfers or assignments; and

(e) as to any other matters the Minister is

authorised to make rules for under this
Division.

(2) An Order under this section may be amended or
revoked in the same manner as that in which it is
made.

S.48 % % % 3 %
amended by

Nos 62/1995

s. 6(4),

7611998

s.29(d),

repealed by

No. 32/2010

s. 38.
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Division 1A—Environmental entitlements

48A Definitions

In this Division—

apply, in relation to water, includes the taking or
use of water;

request means a request for the grant of an
environmental entitlement made under
section 48C(1)(b).

48B Allocation of environmental entitlement

(1) The Minister may, by instrument, allocate to the
Water Holder, an entitlement to—

(a) water in a waterway (including the River
Murray); or

(b) groundwater; or

(c) water (other than recycled water) in any
works of an Authority; or

(d) water (other than recycled water) in any

works of the Melbourne Water Corporation.
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(2) The Minister may allocate an environmental
entitlement under subsection (1) for the purpose
of—

(a) maintaining the environmental water reserve
in accordance with the environmental water
reserve objective; or

(b) improving the environmental values and
health of water ecosystems, including their
biodiversity, ecological functioning and
water quality, and the other uses that depend
on environmental condition.

48BA Authorisation of entitlement

Subject to this Act, an environmental entitlement
authorises—

(a) the holder of the entitlement to apply any
water allocation under the entitlement
(other than a water allocation that has been
assigned under section 48L or 48M) for the
purpose set out in section 48B(2); or

(b) a person to whom a water allocation has
been assigned under section 48L or 48M to
apply any water allocation that has been
assigned to that person for any purpose
(whether or not it is a purpose set out in
section 48B(2)).

Note

The operation of some provisions of this Act affects the
application of water under an environmental entitlement.
Section 48MA is an example of such a provision.
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48C Requirements as to making of allocation

(1) The Minister may make an allocation under
section 48B either—

(a) of his or her own motion; or

(b) at the request of the Water Holder.

(2) The Minister, on allocating an entitlement under
this section, must cause a copy of the instrument
allocating the entitlement to be published in the
Government Gazette.

48D Advertisement etc. of request

(1) Where a request has been made, the Minister must
either—

(a) cause notice of the request to be advertised
in any manner that he or she thinks fit; or

(b) require the Water Holder to advertise the
request in any manner specified by the
Minister.

(2) A notice under subsection (1) may invite
submissions on the request to be made in the
manner specified in the notice within the period
specified in the notice.

48E Appointment of panel

(1) The Minister may, by instrument, appoint a panel
of persons to consider submissions made under
section 48D(2) on the request, and the persons
appointed to the panel must be persons who have
knowledge of or experience in the matters that the
panel is to consider.
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(2) Subject to any specifications of the Minister when
appointing the panel, a panel may regulate its own
proceedings.

(3) If submissions on the request have not been
invited by a notice given under section 48D(1)(a),
the panel must cause a notice to be published in a
newspaper circulating generally in the area
concerned inviting submissions on the request
within the period specified in the notice.

(4) After considering all submissions referred or
made to it, the panel must report its findings to
the Minister within the period specified by the
Minister.

(5) The panel may include in its report any
recommendations that it thinks fit.

(6) A member of a panel is entitled to be paid any
fees and allowances fixed by the Governor in
Council.

48F Matters to be considered

(1) Before making an allocation under section 48B,
the Minister must have regard to the following
matters—

(a) the report of any panel appointed under this
Division;

(b) any adverse effect that the allocation or use
of water under the entitlement is likely to
have on existing authorised uses of water in

the water systems for which the allocation is
to be made;

(c) the conservation policy of the government;

(d) government policies concerning the
preferred allocation or use of water
resources;

Authorised by the Chief Parliamentary Counsel

202



Water Act 1989
No. 80 of 1989

Part 4—Allocation of water

(e) the maintenance of the environmental water
reserve in accordance with the environmental
water reserve objective;

(f) whether the water for which the allocation
is to be made is from a water system that
is within a heritage river area or natural
catchment area (within the meaning of the
Heritage Rivers Act 1992);

(g) any relevant Sustainable Water Strategy that
has been endorsed under section 22G(1);

(h) any other matter that the Minister thinks fit
to have regard to.

(2) In considering a request, the Minister must give
effect to an approved management plan for any
relevant water supply protection area.

48G Determination of request S. 48G
inserted by

No. 99/2005

The Minister may— s.24.

(a) refuse a request; or

* * * * * S. 48G(b)
repealed by
No. 50/2010
s. 22(1).

(c) approve a request and allocate the

entitlement.
. . ) S_ 48H
48H Procedures required in determining request inserted by
- - L No. 99/2005
(1) If the Minister gives preliminary approval to a .24

request, he or she must make sure that—

(a) everyone who made a submission on the
request is notified of the giving of
preliminary approval; and

(b) anotice of the giving of preliminary
approval is published in a newspaper
circulating generally in the area concerned.
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(2) A notice published under subsection (1)(b)
must—

(a) set out the prescribed particulars of the
request; and

(b) set out particulars of the place or places at
which a copy or summary of the request and
the preliminary approval may be inspected;
and

(c) advise that any interested person may ask for
a summary of the preliminary approval in the
manner specified in the notice; and

(d) invite written comments on the preliminary
approval to be made within 60 days or any
longer period that is specified in the notice;
and

(e) advise that anyone who so applies will be
notified of the final outcome of the request.

(3) After considering all written comments made on
the preliminary approval in response to a notice
published under subsection (1)(b), the Minister
must decide either to—

(a) refuse the request; or

(b) approve the request and allocate the
entitlement under section 48B.

(4) If the Minister refuses a request under
subsection (3)(a), he or she must make sure that a
notice of the refusal is published in a newspaper
circulating generally in the area concerned.

481 Requirements as to instrument allocating
entitlement

An instrument allocating an entitlement under this
Division may specify in relation to the entitlement
allocated all or any of the following—
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(a) a means of quantifying the amount of water
that the entitlement consists of;

Note

The means of quantifying the amount of water that the
entitlement consists of may be by volume or by
reference to the level of flow at a specified point or by
reference to a share of flow or storage or by any other
means or combination of means, and if the amount of
water is quantified by reference to a share of storage,
then by reference, for example, to—

(i) the volumetric share of the system capacity of
any system within the water system in which
the entitlement is allocated;

(i1) the share of inflow to any storage within the
water system in which the entitlement is
allocated,;

(iii) the volumetric share of releases from any
storage within the water system in which the
entitlement is allocated;

(iv) the seepage and evaporative loss adjustments to
be debited from the entitlement;

(v) the share of inflow to be credited to the
entitlement when the share of storage capacity
of any storage within the area does not allow
for a full share of inflow determined under
subparagraph (ii) to be available—

and if the amount of water is quantified by reference
to a share of flow, then by reference, for example, to
the share of flow past a specified point.

(b) water accounting procedures for accounting
for the water in the entitlement;

(c) any condition imposed on the allocation of
the entitlement under section 481J;

(d) the class of reliability of the entitlement.

48J Conditions relating to entitlements S. 48
inserted by
. . . No. 99/2005

(1) In allocating or amending an entitlement under . o4

this Division the Minister may impose, any
conditions that the Minister thinks fit to specify
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as to the operation and management of the
entitlement including conditions relating to—

(a) the protection of any waterway or aquifer in
that area; or

(b) the returning of water in that area to its water
system; or

(c) the protection of the environment in that
area, including the riverine and riparian
environment; or

(d) payments to be made in relation to services
provided by other persons in relation to the
entitlement; or

(e) the assignment of water allocations under the
entitlement; or

(f) the implementation of the conservation
policy of the Government.

(2) For the purposes of giving effect to any conditions
imposed under subsection (1), the Minister may
require an Authority to perform any functions or
duties specified in the entitlement by the Minister.

48K Amendment of entitlement by the Minister

(1) The Minister, at the request of the Water Holder,
may amend an entitlement under this Division.

(2) The Water Holder must not request an amendment
to an entitlement under this Division unless the
Water Holder is of the opinion that the
amendment would benefit the environmental
water reserve.
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(3) An amendment to an entitlement under this S. 48K(3)
section must be made by instrument and published substituted by
. No. 85/2006
in the Government Gazette. s.28.

(4) The provisions of this Division relating to the 5. 48K, by
procedure to be followed with respect to a request  No. 322010
for the allocation of an entitlement under this s. 77(Sch.).

Division apply, with any necessary modifications,
with respect to a request for an amendment under
this section that is not for an amendment that is
necessary because of—

(a) a mistake in the description in any element
of the entitlement; or

(b) a minor variation arising from practical

operations.
48KA Water allocations may be applied for other > 45A by
environmental entitlements No. 85/2006

s.29,

The Water Holder, after consulting the Minister, amended by

may apply a water allocation (that has been :"1';0’2010

determined by an Authority for an environmental

entitlement in a water system) for the purposes of

an environmental entitlement that is not the

environmental entitlement in the water system for

which the water allocation was determined.

48L Assignment of water allocation S. 48L

(Heading)
amended by
No. 85/2006
s.30(1).
S.48L
inserted by
No. 99/2005
s. 24.

; : S.48L(1)
(1) The Water Holder, by instrument, may assign the > 5% by

whole or a part of a water allocation available No. 85/2006

under an environmental entitlement (at the time at :-m3£r(12‘};d by

which the assignment is made) to any person. No. 50/2010
s.17(1),
substituted by
No. 28/2014
s.14.
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S.48M
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No. 99/2005
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S. 48M(1)
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No. 28/2014
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(1A) The Water Holder must not assign a water
allocation under subsection (1) unless the Water
Holder has first obtained the approval of—

(a) the Minister; and

(b) any Authority whose works will be used to
deliver the water.

(1B) An assignment under this section entitles the
holder of the assignment to receive water under
the water allocation under the environmental
entitlement from the date specified in the
assignment.

(2) The Minister, in approving an assignment under
subsection (1), must have regard to—

(a) any adverse effect that the assignment is
likely to have on—

(1) other persons that take water from the
same water system; and

(i1) the maintenance of the environmental
water reserve in accordance with the
environmental water reserve objective;
or

(b) whether the assignment is in accordance with
any relevant rules made under section 48P.

48M Further assignment of water allocation

(1) A person to whom the whole or a part of a water
allocation has been assigned under section 48L,
or under this section, may assign the whole of the
assigned allocation to any person.
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(2) An assignment under this section entitles the
holder of the assignment to receive water under
the water allocation under the environmental
entitlement from the date specified in the
assignment.

48MA Declaration for taking of water allocation under
environmental entitlement in subsequent water
season

(1) The Minister may make a declaration in respect of
an environmental entitlement to apply water in a
water system, authorising the application of water
available to be applied under any water allocation
for the environmental entitlement in a subsequent
water season.

(2) A declaration under subsection (1) may apply to—

(a) environmental entitlements in a water system
or part of a water system; or

(b) aclass or classes of environmental
entitlements in a water system or part of a
water system.

(3) Any application of water under a declaration of
the Minister under subsection (1) is subject to—

(a) the terms and conditions of the
environmental entitlement to which the water
allocation applies; and

(b) any terms and conditions specified by the
Minister in the declaration.

(4) The Minister must cause notice of the making of a
declaration under subsection (1) to be—

(a) published in the Government Gazette; and

(b) in a newspaper circulating generally in the
area to which the declaration applies.
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(5) A declaration under subsection (1) has effect on
the publication of notice of the making of the
declaration in the Government Gazette.

48N Offence to give an assignment without Ministerial
approval

A person must not assign a water allocation under
section 48M unless the Minister has approved the
assignment.

Penalty: 60 penalty units.
480 Ministerial approval

(1) The Minister may—

(a) on arequest from the Water Holder, approve
the assigning of a water allocation for the
purposes of section 48L; or

(b) on an application by a person, approve the
assigning of a water allocation for the
purposes of section 48M.

(2) The Minister must not give an approval under
subsection (1) for any prescribed reason.

(3) In giving an approval under subsection (1), the
Minister must have regard to any relevant rules
determined under section 48P.

* * * * *
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480A Transfer of environmental entitlement

(1) The Water Holder may, by instrument, apply to
transfer the whole or a part of an environmental
entitlement, to any person.

(2) The Water Holder must not transfer an
environmental entitlement under subsection (1)
unless the Water Holder has first applied for and
obtained the approval of the Minister.

480B Ministerial approval for transfer

(1) Subject to this section, the Minister may, on
application by the Water Holder under
section 480A(2), approve a transfer under
that section.

(2) The Minister must not approve a transfer of the
whole or a part of an environmental entitlement
under this section unless the Minister has first
obtained the approval of the environment
Minister.

(3) The Minister, in considering whether or not to
approve the transfer must have regard to—

(a) any of the matters mentioned in
section 40(1); and

(b) whether the transfer is in accordance with
any relevant rules made under section 48P.

(4) In considering whether or not to approve the
transfer the Minister must give effect to an
approved management plan for any relevant
water supply protection area.

(5) The Minister must not deal with a transfer in a
way that is inconsistent with anything specified

in the Order allocating the entitlement under this

Division.
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480C Sale of environmental entitlement

(1) For the purposes of transferring an environmental
entitlement under section 480A, the Water Holder
has the power to sell the whole or part of the
entitlement—

(a) at auction; or
(b) by inviting tenders; or
(c) in any other manner it thinks fit.

(2) If the Water Holder decides to sell the whole or
part of the entitlement under this section, the
Water Holder must cause a notice to be published
in the Government Gazette and in a newspaper
circulating generally in the area concerned—

(a) declaring that the environmental entitlement,
or a part of the environmental entitlement, is
available for purchase; and

(b) giving details of the method by which the

environmental entitlement or part is to be
sold.

480D Effect of transfer of environmental entitlement

(1) For the purposes of the transfer of an
environmental entitlement or a part of an
environmental entitlement under this Division,
the Minister, by notice published in the
Government Gazette—

(a) must determine the right or entitlement under
this Act that the transferred entitlement is to
become; and

(b) may determine any conditions that are to
apply to the specified right or entitlement.

(2) The Minister must not determine a right or
entitlement under subsection (1) that the person to
whom it is being transferred is not otherwise
capable of holding.
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(3) On the publication of the notice under
subsection (1), the entitlement or part that has
been transferred becomes the right or entitlement
determined by the Minister and is taken to have
been granted in accordance with this Act to the
person to whom the entitlement has been
transferred.

(4) On the publication of the notice under
subsection (1), in the case of the transfer of a part
of an environmental entitlement, the transfer has,
in respect of the environmental entitlement from
which it is to be transferred, the effect that the
environmental entitlement is taken to be varied in

accordance with this Act to remove that part of the

entitlement that is transferred.

(5) In making a determination of a right or
entitlement under this section, the Minister is not
required to comply with any other provisions of
this Act.

480E Application for conversion of licences or water

shares to environmental entitlements

(1) If the Water Holder holds a water share or licence
under section 51, the Water Holder may apply to
the Minister to have the water share or licence
converted to an environmental entitlement under
this Division.

(2) The Water Holder must apply to the Minister to
have a water share or licence under section 51
converted to an environmental entitlement under
this Division, if requested to do so by the
Minister.

480F Minister may convert licence or water share to

environmental entitlement

(1) Subject to this section, the Minister may convert
a water share or licence under section 51 that is
held by the Water Holder to an environmental
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entitlement under this Division on receiving an
application from the Water Holder under
section 480E.

(2) In considering an application for conversion under
section 480E, the Minister may have regard to
any matter referred to in section 40(1)(a) to (0).

480G Effect of conversion

(1) On determining that a licence under section 51
or water share is converted to an environmental
entitlement, the Minister must, by notice
published in the Government Gazette—

(a) in the case of a licence under section 51,
cancel the licence and either—

(1) amend an existing environmental
entitlement to add the amount of
water that may be taken and used in
accordance with the licence; or

(i1) create a new environmental entitlement
to the amount of water that may be
taken and used in accordance with the
licence; or

(b) in the case of a water share, cancel the water
share and either—

(1) amend the environmental entitlement to
add the maximum volume of the water
share; or

(i1) create a environmental bulk entitlement
with the maximum volume of the water
share.

(2) The Minister may impose any terms and
conditions on the environmental entitlement
created or amended under subsection (1) that the
Minister thinks fit.
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(3) In creating or amending an environmental
entitlement under this section, the Minister is not

required to comply with any other provisions of
this Act.

48P Rule making powers for environmental entitlements S-4°
inserted by

(1) The Minister may, by Order, published in the No. 99/2005
Government Gazette, set out rules—

(a) with respect to adjustment of volumes to be
applied to, assignments of water allocations
under entitlements under this Division; and

(b) as to the circumstances in which the consent
of any Authority under this Act will be
required to assignments under this Division;
and

(c) asto any matters relating to applications
under this Division; and

(d) as to the circumstances in which the Minister
will give or refuse to give approvals under
this Division; and

(e) as to any other matters the Minister is
authorised to make rules for under this
Division.

(2) An Order under this section may be amended or
revoked in the same manner as that in which it is
made.

. . . o o o S. 48PA
48PA Applications under this Division insertod by

An application to the Minister under this :‘;:5’2006

Division— amended by
No. 50/2010

(a) must be in the form and made in the manner  s.21().
approved by the Minister; and
(ab) must contain any information that is required S-48PA(ab)

L. inserted by
by the Minister; and No. 50/2010

s. 21(b).
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(b) must be accompanied by the prescribed fee.

* * * * *

Division 2—Licences
49 Advertisement etc. of application
(1) This section applies to an application—

(a) under section 51 for the issue of a licence to
take and use water; or

* * * %k *

(c) under section 58(1) for the renewal of a
licence referred to in paragraph (a) or (b); or

(d) under section 62(3) for approval of
the transfer of a licence referred to in
paragraph (a) or (b).

(2) The Minister may require an applicant to give
notice of an application to which this section
applies in any manner specified by the Minister.

(3) A notice given under subsection (2) may invite
submissions on the application to be made in the
manner specified in the notice within the period
specified in the notice.
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50 Appointment of panel

(M

2

3)

“4)

)

(6)

The Minister may appoint a panel of persons to
consider submissions made on an application to
which section 49 applies.

Subject to anything specified by the Minister
when appointing the panel, a panel may regulate
its own proceedings.

If submissions on the application have not been
invited by a notice given under section 49(2), the
panel must cause a notice to be published in a
newspaper circulating generally in the area
concerned inviting submissions on the application
within the period specified in the notice.

After considering all submissions referred or
made to it, the panel must report its findings to the
Minister within the period specified by him or her.

The panel may include in its report any
recommendations that it thinks fit.

A member of a panel is entitled to be paid any
fees and allowances fixed by the Governor in
Council.

51 Licence to take and use water

(1)

A person may apply to the Minister for the issue
of a licence to take and use—

(a) water from a waterway (including the River
Murray); or

(b) groundwater; or

(ba) water from a spring or soak or water from a
dam (to the extent that it is not rainwater
supplied to the dam from the roof of a
building or water supplied to the dam from
a waterway or a bore), for a use other than
domestic and stock use; or
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(c) water, other than recycled water, from any
works of an Authority.

(1AA) An application may not be made under
subsection (1) to take and use water in a declared
water system unless—

(a) the water to be taken and used is to be
subject to a condition that a proportion of the
water so taken and used is to be returned to
the water system; or

(b) the water is to be taken and used for a
prescribed purpose.

(1A) During the period commencing on 1 July 2002
and ending on 30 June 2003, a person may apply,
without payment of an application fee, to the
Minister for the issue of a registration licence to
take and use—

(a) water from a spring or soak or water from a
dam (to the extent that it is not rainwater
supplied to the dam from the roof of a
building or water supplied to the dam from
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(1B)

(1C)

a waterway or a bore), for a use other than
domestic and stock use; or

(b) water from a dam on a waterway other than
a river, creek, stream or watercourse, for a
use other than domestic and stock use.

Subsection (1A) only applies, in relation to a
spring or soak or dam, to a person who at any time
during the period of 10 years immediately before
the commencement of section 32 of the Water
(Irrigation Farm Dams) Act 2002 was taking
and using—

(a) water from the spring or soak or water from
the dam (other than water supplied to the
dam from a waterway or a bore), for a use
other than domestic and stock use; or

(b) water from the dam on a waterway other
than a river, creek, stream or watercourse,
for a use other than domestic and stock use
for which a licence under subsection (1)(a)
is not in force—

as the case may be.

Nothing in this section requires a person to hold a
licence issued under this section to re-use water
that—

(a) is stored in a dam that complies with design
criteria specified by the Minister under
section 80A; and

(b) does not exceed the volume determined in
accordance with the formula specified by the
Minister under section 80A; and

(c) is supplied to the person under a licence
issued under this section, under
section 124(7) or in accordance with
section 222.
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(2) An application under this section must—

(a) be made in a form and manner approved by
the Minister; and

(b) contain any information that—
(1) is prescribed; or
(i1) is required by the Minister; and

(ba) in the case of an application under
subsection (1)(ba) or (1A) in relation to a
spring or soak or dam by a person who at
any time during the period of 10 years
immediately before the commencement of
section 32 of the Water (Irrigation Farm
Dams) Act 2002 was taking and using—

(1) water from the spring or soak or water
from the dam (other than water
supplied to the dam from a waterway or
a bore), for a use other than domestic
and stock use; or

(i1) water from a dam on a waterway other
than a river, creek, stream or
watercourse, for a use other than
domestic and stock use—

as the case may be, set out the maximum
volume of water to be used by the applicant
in each year during the period of the licence,
determined in accordance with the criteria
specified by Order under section 52A; and

(c) be accompanied by the application fee, if
any, fixed by the Minister for that type of
application.

(3) After consultation with the Minister administering
the Conservation, Forests and Lands Act 1987,
a licence issued under this section may include
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authority to enter on any Crown land other than
land which is subject to a licence granted under
Part 3A of the Victorian Plantations
Corporation Act 1993 and to install and operate
works on that land for the purpose of raising water
to be taken and used under the licence.

(4) An authority granted under subsection (3) does
not remove the need to apply for any licence that
is necessary under Part 5.

(5) The licensee is liable to compensate any person
who suffers any pecuniary loss as a direct, natural
and reasonable consequence of the exercise of an
authority granted under subsection (3).

(6) The amount of compensation payable is as agreed
by the parties or, in the absence of agreement, as
determined by the Tribunal.

(7) For the purposes of this section, waterway
includes any collection of water which is from
time to time replenished in whole or in part by
water coming by a natural sub-surface path from a
waterway.

51AA Amendment of original registration licences and
issue of new registration licences in certain
circumstances

(1) This section applies despite anything to the
contrary in section 51.

(2) A holder of an original registration licence may
apply to the Minister (without payment of an
application fee) for—

(a) the original registration licence to be
amended so that it authorises water to be
taken and used from a single spring, soak
or dam specified in the application, being a
spring, soak or dam from which water was
authorised to be taken and used under the
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(b)

licence immediately before its amendment
under this section; and

the issue of a licence to take and use water
from each other spring, soak or dam from
which water was authorised to be taken and
used under the original registration licence
immediately before its amendment under this
section.

(3) An application under this section must—

(a)

(b)

be made in a form and manner approved by
the Minister; and

contain any information or document that is
required by the Minister.

(4) The Minister, on receiving an application under
this section, may—

(a)

(b)

amend the original registration licence so
that it authorises water to be taken and used
from the spring, soak or dam specified in the
application; and

issue a licence to take and use water from
each other spring, soak or dam from which
the holder of the original licence was
authorised to take and use water under the
original registration licence.

(5) The Minister, in amending an original registration
licence under subsection (4)(a), must reduce the
volume of water authorised to be taken and used
under that licence by an amount that is equivalent
to the amount that is authorised to be taken and
used under every licence issued under this section.

(6)

Subject to subsection (8), an original registration
licence that is amended under subsection (4)(a)
continues to be subject to any condition to which
the licence was subject immediately before the
licence was amended.
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(7

®)

)

A licence 1ssued under this section—

(a) must not authorise the taking and use of
water from more than one spring, soak or
dam; and

(b) subject to subsection (8), is subject to any
condition to which the taking and use of
water from the relevant spring, soak or dam
was subject under the original registration
licence.

The Minister may amend a condition referred to in
subsection (6) or (7)(b) to the extent necessary to
reflect the amendment of the original registration
licence and the issue of every licence under this
section.

In this section, original registration licence
means a registration licence issued under

section 51(1A) that authorises water to be taken
and used from more than one spring, soak or dam.

51AB Issue of new registration licences in certain S.51AB

inserted by

circumstances No. 24/2013

(1)

2

3)

s. 11.
This section applies despite anything to the

contrary in section 51.

A person who is a successor in title to the owner
of a part or parcel of land from which water was
taken and used under an original registration
licence may apply (without payment of an
application fee) to the Minister for the issue of a
licence to take and use water from each spring,
soak or dam on that part or parcel of land from
which water was authorised to be taken and used
under the original registration licence.

An application under subsection (2) must—

(a) be made in a form and manner approved by
the Minister; and
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(b) contain any information or document that is
required by the Minister.

(4) Subject to this section, the Minister may issue a
licence to take and use water from each spring,
soak or dam specified in the application if the
Minister is satisfied that—

(a) the applicant is the successor in title to the
owner of the part or parcel of land from
which water was taken and used under an
original registration licence; and

(b) the original registration licence has not been
surrendered under section S1A.

(5) Before issuing a licence under this section, the
Minister must—

(a) give notice of the application to the holder of
the original registration licence at the
person's last known address; and

(b) consider any submission made within
28 days after the date of the notice by the
holder of the original registration licence.

(6) If the Minister issues a licence under this section,
the Minister must—

(a) amend the original registration licence so
that the original registration licence ceases to
authorise the taking and use of water from
the spring, soak or dam specified in a licence
issued under this section; and

(b) make any other amendment to the original
registration licence that is neccessary to
reflect the amendment of that licence under
paragraph (a) and the issue of a licence under
this section.

(7) The Minister, in amending an original registration
licence under subsection (6)(a), must reduce the
volume of water authorised to be taken and used
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under that licence by an amount that is equivalent
to the amount that is authorised to be taken and
used under every licence issued under this section.

(8) A licence issued under this section—

(a) must not authorise the taking and use of
water from more than one spring, soak or
dam; and

(b) subject to subsection (9), is subject to any
condition to which the taking and use of
water from the relevant spring, soak or dam
was subject under the original registration
licence.

(9) The Minister may amend a condition referred to in
subsection (8)(b) to the extent necessary to reflect
the amendment of the original registration licence
and the issue of every licence under this section.

(10) In this section, original registration licence has
the same meaning as in section S1AA.

51A Surrender of registration licence S.51A
inserted by
No. 5/2002
s. 20.
(1) The holder of a registration licence may, during 35140 by
the term of the licence, surrender the licence to the No. 9912005
Minister and apply, without payment of an s.47(1).

application fee, for—

(a) the issue of a licence under section 51(1)(a)
or (ba) in a non-declared water system; or

(b) the issue of a water share under Part 3A in a
declared water system—

(as the case requires).

(2) Sections 51B and 51C do not apply to an
application made under subsection (1).
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(3) On an application made under subsection (1),
the Minister must issue, within 14 days after
the application is made, a licence under
section 51(1)(a) or (ba), or a water share under
Part 3A, as the case may be, for the same
maximum volume of water to be used in each
year during the period of the licence as that
which applied to the registration licence formerly
held by the applicant.

(4) A registration licence surrendered under
subsection (1) is deemed to continue in operation
until the issue of a licence under section 51(1)(a)
or (ba) or a water share under Part 3A, as the case
requires, in accordance with subsection (3).

51B Application to go to certain bodies

The Minister must, without delay, give a copy of
an application under section 51 in respect of a
dam, whether or not on a waterway, to—

(a) the Department Head; and

(b) the relevant Catchment Management
Authority; and

(c) Melbourne Water Corporation, if the dam is
or will be located in the waterway
management district of Melbourne Water
Corporation; and

(d) any Authority holding a bulk entitlement that
may be affected by the approval of the
application.

51C Bodies must consider application

(1) Within 30 days after receipt of an application
referred to a body under section 51B, the body—

(a) must consider the application; and
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(b) may advise the Minister in writing that—

(1) it does not object to the issue of a
licence; or

(i1) it does not object if the licence is issued
subject to the conditions specified by
the body; or

(i11) it objects to the issue of the licence on
any specified ground; and

(c) may give to the Minister its comments on the
application.

(2) If a body makes no response to the Minister
within 30 days after receipt of an application
referred to it under section 51B, the Minister may
proceed to determine the application.

* * * * *

52A Criteria to determine maximum volume of water
use for certain licence applications

The Minister may, by Order published in the
Government Gazette, specify the criteria for
determining the maximum volume of water to be
used each year during the period of—

(a) aregistration licence; or

(b) alicence issued under section 51(1)(ba), in
respect of a spring or soak or dam, to a
person who at any time during the period of
10 years immediately before the
commencement of section 32 of the Water
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(Irrigation Farm Dams) Act 2002 was
taking and using water from the spring or
soak or water from the dam (other than water
supplied to the dam from a waterway or a
bore), for a use other than domestic and
stock use.

53 Matters to be taken into account

(1) In considering an application under section 51,
the Minister must have regard to the following
matters—

(a) the report of any panel appointed under
section 50;

(ab) any advice and comments received within
the period of 30 days referred to in
section 51C(1);

(b) the matters mentioned in paragraphs (b)
to (m) of section 40(1);

(e) any other matter that the Minister thinks fit
to have regard to.

(2) In considering an application under section 51,
the Minister must give effect to—

(a) any relevant Order under section 52A; and
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(b) any relevant Order made by the Governor
in Council under section 49A of the
Groundwater Act 1969 specifying an
annual reserve volume of groundwater; and

(c) any relevant prescription made under
section 62(1) of the Groundwater Act 1969
in respect of a groundwater conservation
area declared under section 61 of that Act;

and
* * * * * S.53(2)(d)
repealed by
No. 29/2007
S.24(2).
(e) an approved management plan for any
relevant water supply protection area.
54 Minister to defer application in certain :r-ns:n ded by
circumstances No. 5/2002
5. 24(2) (LA
(1) If— s.39B(1)).
(a) anotice is published under :r'nﬂl&)by
section 27(4)(a)(i); and No. 5/2002
s. 24(1)(a).
ication i S. 54(1)(b)
(b) a relevant application is subsequently made > P50 by
under— No. 5/2002
5. 24(1)(b).
(i) section 51 in respect of an area that is :r-nﬂll)g;)&
the subject of the proposed declaration;  No. 322010
or s. 77(Sch.).
(ii) section 62 for approval of the :r-n‘r’;(l:j)éz)@
permanent transfer of a licence issued  No.322010
under section 51 into or within that s.77(Sch.).

arca—

the Minister must defer consideration of the
application until either—

(c) an Order is made under section 27(1); or
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S. 54(1)(d) (d) anotice is published under section 27(10).

amended by
No. 5/2002

s. 24(1)(c).

S. 54(2) >
inserted by (2) If

:‘;4(5’22;_’02 (a) an Order is made under section 27(1); and

(b) no management plan for the area has been
approved under section 32A(6)—

the Minister must defer consideration of a relevant

application—
S.54(2)(c) (c) under section 51 in respect of the area; or
amended by
No. 32/2010
s. 77(Sch.).
:hs:r%)é‘;)by (d) under section 62 for approval of the
No. 3212010 permanent transfer of a licence issued under
s 77(Sch.). section 51 into or within the area—
until notice of the approval or refusal of a draft
management plan has been published under
section 32A(7).
S. 54(3) ; i _
nertedl by (3) This section does not apply to
:‘;45('22)‘_)02 (a) an application for a registration licence; or
(b) an application for a licence under
section 51(1)(a) or (ba) on the surrender of a
registration licence; or
(c) an application under section 62 for approval
of the transfer of a licence issued under
section 51 if the application arises as a result
of the transfer or conveyance of land on
which the water is taken or used under the
licence.
5. 54) by (4) For the purposes of this section, a relevant
No. 5/2002 application in relation to an area proposed to be
s.242). declared or declared as a water supply protection
area—
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(a) for the protection of the groundwater
resources, is an application relating to
groundwater; and

(b) for the protection of the surface water
resources, is an application relating to
surface water; and

(c) for the protection of both groundwater
resources and surface water resources, is an
application relating to either groundwater or
surface water—

made on or after the commencement of section 24
of the Water (Irrigation Farm Dams) Act 2002.

55 Determination of application

(1) Subject to section 51A, the Minister may either
refuse an application under section 51 or approve
it and issue a licence under that section.

(2) Subject to section 51A, the Minister must
refuse the application if, in his or her opinion,
the allocation or use of water under the
licence would be in conflict with an approved
management plan for any relevant water supply
protection area.

(2A) If an application under section 51 relates to a
State observation bore, the Minister must refuse
the application if, in the Minister's opinion, the
exercise of rights under the proposed licence will
or may interfere with th